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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1260 
[Docket  No.  BRIA-2] 

Beef  Research  and  Information  Order; 
Establishment  of  Program 

agency:  Agricultural  Marketing  Service. 
action:  Decision  and  order. 

summary:  This  document  announces  a 
decision  to  issue  an  Order,  subject  to 
approval  in  a  producer  referendum,  to 
establish  a  nationally  coordinated 
program  of  research  and  information  to 
develop  and  improve  markets  for  cattle, 
beef,'  and  beef  products  as  authorized  by 
the  amended  Beef  Research  and 
Information  Act. 

The  Order,  if  approved  in  a  producer 
referendum,  would  authorize  a  program 
financed  by  assessments  of  up  to  five- 
tenths  of  one  percent  of  the  value  of  ' 
cattle  sold  based  on  a  value-added 
concept.  The  Order  limits  the 
assessment  to  not  more  than  two-tenths 
of  one  percent  (20  cents  per  $100  value) 
during  the  first  two  years  of  the 
program’s  operation.  Any  producer 
could  request  a  refund  of  the  assessment 
paid.  The  program  would  be 
administered  by  a  Beef  Board  composed 
of  up  to  68  producer  members  reflecting 
to  the  extent  practicable,  the  proportion 
of  cattle  produced  in  defined  geographic 
areas.  The  Board  members  would  be 
appointed  by  the  Secretary  of 
Agriculture  from  nominations  submitted 
by  certified  organizations  representing 
producers. 

date:  The  Order  would  become 
effective  if  aproved  in  a  referendum  of 
beef  producers;  results  of  the 
referendum  and  the  effective  date,  if  the 
measure  is  passed,  will  be  announced 
later, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Livestock,  Poultry,  Grain, 
and  Seed  Division,  AMS,  USDA, 
Washington,  D.C.  20250,  Phone:* 202-447- 
2068. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Pre- 
Hearing  Investigation — Available  from 
Ralph  L.  Tapp;  Notice  of  Hearing — 
Issued  April  17, 1979  and  published 
April  23,  1979  (44  FR  23858)  with 
corrections  published  May  1, 1979  (44  FR 
25464);  and  Recommended  Decision  and 
Order — Issued  September  18. 1979  and 
published  September  21, 1979  (44  FR 
54926). 

PRELIMINARY  STATEMENT:  A 

recommended  decision  including  a 


recommended  Order  to  establish  a  Beef 
Research  and  Information  program  was 
published  in  the  Federal  Register  on 
September  21, 1979.  Interested  persons 
were  given  until  November  5, 1979  to  file 
exceptions  to  the  recommended 
decision.  Twenty-four  persons 
submitted  comments.  The  bulk  of  the 
comments  questioned  the  need  for  and 
concept  of  the  Order  rather  than 
suggesting  exceptions  or  modifications 
to  the  recommended  Order.  However, 
some  of  the  comments  contained  a 
number  of  exceptions  or 
recommendations.  No  significant 
changes  have  been  made  in  the 
recommended  Order,  but  minor 
clarifying  and  conforming  changes  have 
been  incorporated  into  this  Decision  and 
Order. 

The  Recommended  Decision  was 
formulated  based  on  evidence  received 
at  a  public  hearing  on  a  proposed  Order 
and  on  briefs  submitted  based  on  the 
hearing  record.  The  public  hearing  was 
held  at  Dallas,  Texas;  Pittsburgh, 
Pennsylvania;  Atlanta,  Georgia;  Reno, 
Nevada;  and  Des  Moines,  Iowa,  during 
June  1979,  and  briefs  were  received  until 
August  15, 1979.  The  hearing  was  held 
pursuant  to  notice  which  was  published 
in  the  Federal  Register  [April  23, 1979,  44 
FR  23858).  The  notice  set  forth  a 
proposed  Order  which  was  submitted  to 
the  Department  of  Agriculture  by  the 
Beeferendum  Advisory  Group  (a 
coalition  of  a  number  of  national  beef 
and  farm  organizations)  pursuant  to 
rules  of  practice  and  procedure  for 
formulating  an  Order.  These  rules  were 
published  in  the  Federal  Register  [June 
23, 1976:  vol.  41;  No.  122]  and  amended 
February  27, 1979  (vol.  44;  No.  44).  In 
response  to  a  news  release  issued 
March  8, 1979  announcing  that  a 
proposed  Order  had  been  submitted  and 
inviting  additional  proposals  or  changes 
in  the  Order  submitted  by  the  industry 
group,  one  suggested  change  was 
received.  The  change  was  proposed  by 
the  Community  Nutrition  Institute  and 
was  incorporated  into  the  Notice  of 
Hearing  as  Proposal  Number  2.  A 
prehearing  investigation  analyzed  the 
primary  proposal  submitted  by  the  beef 
industry  group  and  indicated  that  the 
Secretary  had  reason  to  believe  that  the 
issuance  of  an  Order  would  tend  to 
effectuate  the  declared  policy  of  the  act. 
These  actions  were  taken  pursuant  to 
authority  contained  in  the  amended  Beef 
Research  and  Information  Act  (7  U.S.C. 
2901  et  seq .). 

On  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator, 
Agricultural  Marketing  Sevice,  filed  with 
the  Hearing  Clerk,  U.S.  Department  of 


Agriculture,  a  recommended  decision 
containing  notice  of  the  opportunity  for 
interested  persons  to  file  exceptions  to 
the  decision.  Upon  review  of  the  entire 
hearing  record,  including  comments  on 
the  recommended  decision;  the  material 
issues,  findings  and  conclusions,  rulings, 
and  the  general  findings  of  the 
recommended  decision  which  were 
published  in  the  Federal  Register  with 
certain  minor  clarifying  and  conforming 
changes  are  hereby  approved  and 
adopted  and  are  set  forth  in  full  herein. 

Decision 

Decision  Basis. — The  amended  Beef 
Research  and  Information  Act,  under  the 
Legislative  Findings  and  Declaration  of 
Policy,  states  that  the  maintenance  and 
expansion  of  existing  markets  and  the 
development  of  new  or  improved 
markets  and  uses  (of  cattle,  beef,  and 
beef  products)  are  vital  to  the  welfare  of 
cattle  producers  and  those  concerned 
with  marketing,  using,  and  processing 
beef  as  well  as  the  general  economy  of 
the  Nation.  The  Act  further  states  that  it 
is  in  the  public  interest  to  provide  an 
adequate,  steady  supply  of  high  quality 
beef  and  beef  products  readily  available 
to  the  consumers  of  the  Nation,  and  that 
maintenance  of  markets  and  the 
development  of  new  markets,  both 
domestic  and  foreign,  are  essential  to 
the  cattle  industry  if  the  consumers  of 
beef  and  beef  products  are  to  be  assured 
of  an  adequate,  steady  supply  of  such 
products  at  reasonable  prices. 

The  Act  provides  that  the  Secretary 
shall  determine,  based  on  the  hearing 
record,  if  the  proposed  Order  tends  to 
effectuate  the  declared  policy  of  the  Act. 
The  policy  of  the  Act  is  to  establish  a 
program  of  research,  consumer 
information,  producer  information,  and 
promotion  designed  to  strengthen  the 
cattle  and  beef  industry’s  position  in  the 
marketplace,  and  maintain  and  expand 
domestic  and  foreign  markets  and  uses 
for  United  States  beef.  The  criteria  used 
in  this  determination  included  an 
evaluation  of:  (1)  the  need  for  the 
program,  (2)  the  adequacy  of  the 
proposed  funding  level.  (3)  the  type  of 
potential  plans  and  projects  for 
research,  consumer  information, 
producer  information  and  promotion,  (4) 
the  likelihood  that  these  projects  will 
strengthen  the  beef  industry’s  position  in 
the  marketplace,  and  (5)  the  specific 
terms  and  provisions  of  the  Order.  It  is 
concluded  from  evidence  introduced  at 
the  public  hearing  and  the  entire  hearing 
record  that  the  Order  would  tend  to 
implement  the  policy  of  the  Act.  The 
bases  for  reaching  this  conclusion  are 
summarized  below.  A  more  detailed 
evaluation  may  be  found  later  in  this 
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document  in  the  section  entitled, 
“Findings  and  Conclusions.” 

Need  for  Program. — Beef  is  the  major 
source  of  protein  in  the  diet  of  United 
States  citizens,  accounting  for  15  percent 
of  the  average  person’s  food 
expenditures.  On  January  1, 1979,  there 
were  110.8  million  cattle  in  the  United 
States,  produced  on  1.7  million  farms. 
Beef  production  is  common  to  more 
farms  than  any  other  commodity.  Forty- 
three  percent  of  all  farms  produce  beef. 
Historically,  beef  producers  have  been 
troubled  by  the  10-year  cattle  cycle.  The 
cycle  is  marked  by  a  period  of  low  cattle 
slaughter  supplies  and  favorable  prices 
followed  by  a  period  of  increased  cattle 
slaughter  and  low  cattle  prices. 
Moderation  of  the  extreme  variations  in 
profitability  resulting  from  over  and 
under-investment  that  underlies  the 
cattle  cycle  may  be  accomplished 
through  a  program  of  research  and 
information.  Experience  indicates  that 
an  imaginative  approach  will  be  needed 
to  communicate  such  information  before 
producer  decisions  based  on  this 
information  will  modify  the  cattle  cycle. 
Such  research  and  information  programs 
could  result  in  more  stable  beef  supplies 
to  the  benefit  of  producers  and 
consumers. 

Research  to  maintain  and  enhance  the 
marketing  position  of  beef  through  the 
development  of  production,  processing, 
and  marketing  efficiencies  could  also 
benefit  producers  and  consumers 
through  reduced  cost.  Some  of  the  more 
promising  projects  would  be  further 
research  in  basic  genetics,  new  feeding 
programs,  new  cattle  and  beef 
marketing  systems,  and  new 
merchandising  techniques. 

Information  is  necessary  to  aid 
producers  in  making  marketing 
decisions  as  well  as  to  provide 
consumers  with  scientifically  based 
nutrition  information.  Promotion  would 
likely  include  generic  beef  advertising 
designed  to  inform  consumers  of  the 
nutritional  benefits  of  beef. 

Foreign  market  development  efforts 
could  increase  the  amount  of  U.S. 
produced  beef  shipped  to  overseas 
customers.  For  the  long  term,  increased 
beef  exports  would  raise  the  amount  of 
beef  produced  in  the  U.S.,  and  would 
likely  lower  per  unit  costs  to  American 
consumers  and  increase  net  income  to 
producers  due  to  expanded  demand. 

Eighty-seven  of  the  94  witnesses  at 
the  public  hearing  testified  in  support  of 
the  need  for  a  Beef  Research  and 
Infomation  Order. 

Funding. — The  initial  assessment  level 
could  be  established  at  up  to  two-tenths 
of  one  percent  of  the  value  of  cattle  sold. 
An  assessment  of  two-tenths  of  one 
percent  would  generate  approximately 


$40  million  annually,  based  on  1978 
prices.  Hearing  testimony  indicates  that 
based  upon  industry  needs,  the  funding 
of  similar  programs,  and  the  amount 
spent  by  other  industries,  an  initial 
assessment  of  two-tenths  of  one  percent 
would  be  appropriate.  Funds  would  be 
collected  according  to  a  value-added 
concept  which  would  assess  all  sellers 
in  the  marketing  chain.  The  sales  of 
high-valued  dairy  and  breeding  animals 
would  be  exempted  from  assessment 
until  the  animals  are  sold  for  slaughter 
when  their  value  would  be  equivalent  to 
other  similar  slaughter  cattle.  After  the 
first  two  years  of  the  program’s 
existence,  the  assessment  level  may  be 
raised  up  to  a  maximum  of  five-tenths  of 
one  percent,  subject  to  approval  by  the 
Department.  An  assessment  of  five- 
tenths  of  one  percent  would  generate 
approximately  $100  million  annually 
based  on  1978  prices.  Any  producer  may 
request  and  receive  a  refund  of  his  or 
her  assessment. 

Plans  and  Projects. — Examples  of  the 
types  of  activities  which  could  be 
carried  out  under  this  program  include: 

1.  Programs  designed  to  develop 
improved  economic  data  and  analysis 
relating  to  current  and  expected  supply 
and  price  levels  in  the  beef  industry 
could  provide  the  foundation  for 
improved  communication  to  affect 
producer  investment  decisions  and 
modify  the  cattle  cycle  and  its 
detrimental  consequences. 

2.  Production  research  projects 
concentrating  on  such  areas  as  basic 
genetics,  feeding  programs,  disease 
control,  and  waste  management. 

3.  Marketing  research  directed  toward 
improving  efficiencies  in  slaughtering, 
packaging,  and  merchandising  of  beef; 
research  to  explore  improved  energy 
conservation,  to  search  for  alternative 
marketing  systems,  and  to  improve 
utilization  of  beef  products. 

4.  Nutrition  research  to  further  define 
the  proper  role  of  beef  in  the  diet  and 
improve  and  enhance  the  qualities  of 
beef. 

5.  Consumer  information  to  provide 
nutritional  information  to  homemakers, 
the  food  service  industry,  health 
professions,  students,  and  the  media. 

6.  Product  promotion  involving 
advertising,  distributing  recipes, 
providing  the  media  with  feature  stories, 
and  advising  persons  concerning 
product  supplies  as  well  as  how  to 
purchase  meat  to  fit  various  family 
budgets. 

7.  Developing  and  maintaining  foreign 
markets  for  established  beef  products 
and  by-products  may  be  accomplished 
through  trade  show  participation, 
working  with  overseas  customers,  and 


finding  new  uses  for  less  desirable  beef 
by-products. 

Based  on  hearing  testimony 
concerning  similar  commodity  programs, 
it  appears  that  plans  and  projects 
authorized  under  the  Order  can  be 
designed  to  achieve  the  objectives  of  the 
Act. 

Possible  Program  Results. — While  it  is 
anticipated  that  the  Order  may 
strengthen  the  beef  industry’s  position  in 
the  market  place,  problems  in  isolating 
the  Order’s  impact  and  the  effects  of 
other  influencing  factors  may  make  it 
difficult  to  evaluate  the  program’s 
performance.  Greater  production 
efficiencies,  improved  marketing 
techniques,  and  increased  levels  of 
nutrition  information  should  benefit 
producers  and  consumers.  To  the  extent 
the  program  could  modify  the  extreme 
price  fluctuations  in  the  beef  market, 
producers  and  consumers  would  also 
benefit. 

Specific  Terms  and  Provisions. — To 
accomplish  the  declared  policy  of  the 
Act,  numerous  specific  terms  and 
provisions  are  needed  to  govern  the 
operation  of  a  program.  The  terms  and 
conditions  of  the  Order  contained  in  this 
document  establish  the  detailed  means 
for  carrying  out  the  provisions  and 
policy  of  the  Act. 

2.  Procedure  and  Background. — The 
Beef  Research  and  Information  Act  was 
enacted  in  1976  and  amended  in  1978. 
The  Act  authorizes  a  research  and 
information  program  to  develop  and 
improve  markets  for  cattle,  beef,  and 
beef  products  subject  to  approval  by 
producers  voting  in  a  referendum.  The 
Act  is  enabling  legislation  which 
authorizes  any  individual  or 
organization  to  submit  a  proposed  Order 
to  the  Secretary  designed  to  implement 
the  program  authorized  by  the  Act.  The 
Act  provides  that  when  the  Secretary 
has  reason  to  believe  that  the  issuance 
of  an  Order  will  appropriately 
implement  the  program  authorized  by 
the  Act,  the  Secretary  shall  issue  a 
notice  and  hold  a  hearing  on  the 
proposed  Order.  The  applicable  rules  of 
practice  and  procedure  provide  for  the 
Department  to  issue  a  recommended 
decision  and  Order  if  it  is  determined, 
based  on  the  hearing  evidence  and 
written  briefs,  that  such  an  Order  will 
tend  to  implement  the  policy  of  the  Act. 
Comments  on  the  recommended 
decision  and  Order  are  then  invited 
from  the  public  during  a  specified  period 
of  time.  If  the  Secretary  finds  after  a 
review  of  comments  on  the 
recommended  decision  and  Order  and 
the  entire  hearing  record  that  the  Order 
will  implement  the  policy  of  the  Act,  a 
final  decision  is  issued,  and  a 
referendum  among  producers  is  held  to 
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determine  if  they  wish  to  put  the  Order 
into  effect.  If  a  majority  of  those  voting 
favor  the  Order,  a  beef  research  and 
information  Order  would  be  established. 

In  1976,  a  proposed  Order  was 
submitted  and  a  public  hearing  held  on 
the  Order.  In  1977,  the  Secretary  issued 
a  final  decision  and  Order.  However,  the 
Order  did  not  receive  the  two-thirds 
majority  approval  of  cattle  producers 
voting  in  a  referendum  necessary  to 
establish  a  program.  The  Act  was 
amended  in  1978  to  allow  a  simple 
majority  of  those  voting  in  a  referendum 
to  approve  the  Order.  In  February,  1979, 
a  new  proposed  Order  was  submitted  to 
the  Department.  In  accordance  with  the 
applicable  procedures,  a  notice  of 
hearing  was  published,  and  a  public 
hearing  was  held  on  the  proposed 
Order.  A  recommended  decision  and 
Order  was  issued  based  upon  the 
hearing  record  and  briefs  submitted.  A 
45-day  period  was  provided  for  public 
comment  on  the  recommended  decision 
and  Order.  This  final  decision  and 
Order  is  based  on  the  entire  hearing 
record  as  well  as  comments  received  on 
the  recommended  decision  and  Order. 

The  Beef  Board,  authorized  under  the 
Order,  would  be  responsible  for 
preparing  detailed  project  proposals  for 
beef  research  and  information.  The  Act 
requires  that  the  proposed  projects  be 
reviewed  and  approved  by  the  Secretary 
before  project  expenditures  may  be 
authorized  by  the  Board.  In  addition,  the 
Act  requires  that  the  Secretary  approve 
the  annual  budget  of  the  Board.  This 
requirement  assures  that  the  program 
will  be  formally  evaluated  on  an  annual 
basis  and  fulfills  the  “sunset  review” 
requirement  under  the  Department’s 
criteria  for  implementing  Executive 
Order  12044.  The  Order  would  continue 
indefinitely  unless: 

1.  The  Act  is  repealed: 

2.  The  Secretary  finds  that  the  Order 
or  any  provision(s)  thereof  obstructs  or 
does  not  effectively  carry  out  the  policy 
of  the  Act; 

3.  Beef  producers  reject  the  Order  in  a 
referendum  for  termination:  or, 

4.  Beef  producers  reject  a  revised 
Order  in  a  referendum. 

Material  Issues 

The  material  issues  presented  on  the 
record  of  hearing  are  as  follows: 

(1)  The  need  for  the  proposed  Beef 
Research  and  Information  Order  to 
effectively  carry  out  the  declared  policy 
and  purpose  of  the  Act. 

(2)  The  adequacy  of  the  proposed 
level  of  funding  from  beef  producers  to 
support  the  proposed  program. 

(3)  The  adequacy  of  the  type  of 
potential  research  and  information  plans 


and  projects  to  implement  the  proposed 
program. 

(4)  The  possible  effect  of  the  proposed 
program  on  research,  consumer 
information,  producer  information,  and 
promotion  of  beef. 

(5)  The  determination  of  the  specific 
terms  and  provisions  of  the  proposed 
Order  necessary  to  effectively  carry  out 
the  declared  policy  of  the  Act,  including: 

(a)  Definitions  of  terms  used  therein 
which  are  necessary  and  incidental  to 
achieving  the  objectives  of  the  Order; 

(b)  The  establishment,  maintenance, 
composition,  powers,  duties,  procedures, 
and  operation  of  the  Board  which  shall 
be  the  administrative  agency  for  the 
Order; 

(c)  The  authority  for  establishing  and 
financing  the  development  and 
implementation  of  programs  and 
projects  of  research,  information, 
education,  and  promotion  to  improve, 
maintain,  and  develop  domestic  and 
foreign  markets  for  cattle,  beef,  and  beef 
products; 

(d)  The  establishment  and 
maintenance  of  a  coordinated  program 
with  State  beef  boards,  beef  councils  or 
other  beef  promotion  entities  organized 
to  conduct  programs  with  objectives 
similar  to  those  of  this  Order, 

(e)  The  procedures  to  levy 
assessments  on  the  sales  of  cattle  to 
make  refunds  of  assessments  to 
producers  who  request  them,  and  to 
incur  necessary  expenses; 

(f)  The  provisions  concerning 
recordkeeping  requirements  and  reports 
by  slaughterers;  and 

(g)  The  need  for  additional  terms  and 
conditions  as  set  forth  in  §§  1260.181 
through  1260.187  of  the  Order  which  are 
necessary  to  effectuate  provisions  of  the 
Act. 

Findings  and  Conclusions 

Evidence  presented  on  the  record  at 
the  public  hearing  indicates  that  cattle 
are  produced,  in  some  quantity,  in  all  50 
States  and  that  beef  and  beef  products 
are  produced  and  consumed  in  all  50 
States.  Therefore,  it  is  found  that  cattle, 
beef,  and  beef  products  move  in 
interstate  and  foreign  commerce  and 
that  which  does  not  move  in  such 
channels  of  commerce  directly  burdens, 
or  affects  interstate  commerce  of  cattle, 
beef,  and  beef  products.  The  findings 
and  conclusions  on  the  material  issues 
are  based  on  the  evidence  presented  at 
the  hearing  and  the  record  thereof  and 
are  as  follows: 

(1)  Need  for  the  Order. — The  hearing 
record  establishes  that  beef  is  a  major 
source  of  protein  in  the  diet  of  United 
States  citizens.  Beef  accounts  for  12 
percent  of  the  food  energy  in  the 
American  diet,  23  percent  of  the  protein 


consumed,  and  15  percent  of  the  average 
person’s  total  food  expenditures.  Beef  is 
common  to  more  farms  than  any  other 
commodity.  In  addition,  beef  is  among 
the  top  five  income  producing 
commodities  in  47  States,  and  accounts 
for  about  one-fourth  of  the  farm  value  of 
all  food  produced  on  U.S.  farms. 

On  January  1, 1979,  there  were  110.8 
million  cattle  in  the  United  States, 
produced  on  1.7  million  farms.  Over  half 
of  the  United  States  beef  supply  is 
produced  from  cattle  herds  of  less  than 
100  cows.  Forty-three  percent  of  all 
farms  produce  some  beef.  This  includes 
dairy  animals  that  eventually  become 
part  of  the  beef  supply. 

Market  instability  resulting  from  the 
cattle  cycle  and  other  factors  affect  all 
beef  producers.  A  cattle  cycle  usually 
runs  for  a  period  of  10  to  12  years,  from 
one  low  point  in  cattle  numbers  to  the 
next.  During  one  phase  of  the  cycle,  the 
basic  cow  herd  is  increased,  as 
individual  producers  react  to  favorable 
cost-price  relationships  by  expanding 
their  herds  or  getting  into  the  cattle 
business.  Eventually  cattle  numbers 
become  too  large  and/or  input  costs  rise 
too  much.  There  is  more  beef  than 
consumers  will  buy  at  a  price  allowing 
cattlemen  to  make  a  profit.  This  brings 
on  the  herd  liquidation  phase  of  the 
cycle.  As  cattlemen  elect  to  cut  back  on 
herd  sizes,  the  liquidation  of  breeding 
stock  compounds  the  oversupply 
problem,  further  depressing  prices  and 
increasing  financial  losses.  Cattle  cycles 
have  historically  been  a  part  of  the  beef 
industry.  During  the  early  part  of  this 
century,  they  were  often  17  years  in 
length,  by  1938  to  1949,  they  had 
shortened  to  13  to  14  years  and  since 
that  time,  they  have  been  approximately 
10  years  in  length.  In  recent  years,  the 
cattle  cycle  has  caused  extreme 
fluctuations  in  price  and  supply. 
According  to  records  kept  by  Iowa  State 
University  during  the  period  from 
September  1973,  through  May  1979, 
feedlot  finished  cattle  have  returned  a 
profit  in  only  27  of  those  69  months. 
Hearing  testimony  indicates  that  the 
average  cow-calf  operator  lost  $95  per 
calf  in  1975;  $54  per  calf  in  1976;  $77  per 
calf  in  1977;  and  $38  per  calf  in  1978.  It 
has  been  estimated  that  total  operating 
losses  of  the  beef  industry  during  1974- 
78  were  almost  $15  billion.  During  the 
most  recent  cycle,  per  capita  supplies  of 
beef  reached  a  low  of  99.5  pounds  per 
person  in  1965.  Per  capita  supplies 
increased  to  a  peak  of  129.3  pounds  in 
1976,  and  have  declined  to  an  estimated 
107  pounds  per  capita  for  1979.  Because 
individual  producers  are  free  to  make 
their  own  production  decisions  and  have 
consistently  responded  to  favorable 
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prices  by  increasing  their  cattle  herds, 
there  is  little  likelihood  that  cattle  cycles 
can  be  completely  eliminated.  However, 
to  the  extent  that  this  program  can 
moderate  the  extremes  of  the  cattle 
cycle,  it  will  be  to  the  benefit  of  both 
producers  and  consumers.  With  a  more 
stabilized  supply,  consumer,  producers, 
and  processors  would  be  better  able  to 
adjust  to  moderate  supply  fluctuations 
and  there  would  be  fewer  price 
inequities  in  the  marketing  system. 

Traditionally,  the  beef  industry  has 
relied  upon  land-grant  colleges  to 
provide  research.  The  hearing  record 
indicates  that  the  emphasis  and  the 
amount  of  funding  from  traditional 
sources  are  declining  and  that  a  need 
exists  to  maintain  and  enhance  the 
marketing  position  of  beef  through  the 
development  of  production,  processing 
and  marketing  efficiencies.  Current 
estimates  indicate  that  funds  amounting 
to  less  than  a  quarter  of  one  percent  of 
the  cash  receipts  from  the  beef  industry 
are  being  reinvested  in  beef  research.  In 
some  other  industries,  the  level  of 
investments  range  from  3-10  percent. 

There  is  a  need  for  further  production, 
processing  and  marketing  research,  as 
well  as  nutrition  research.  The  hearing 
record  indicates  a  need  for  production 
research  in  the  areas  of  basic  genetics, 
feeding  programs,  disease  control  and 
waste  management.  The  need  for 
processing  research  was  illustrated  by 
hearing  testimony  which  indicated  that 
in  1977,  the  physical  losses  of  fresh  beef 
during  the  marketing  process  from  the 
packer's  shipping  platform  through  the 
retail  food  stores  amounted  to  5.2 
percent  of  all  fresh  beef.  Marketing 
research  is  a  term  which  can  be  used  to 
encompass  a  broad  range  of  needs  from 
the  merchandising  of  beef,  to  the 
marketing  of  cattle  and  beef,  to  the 
studies  of  effective  use  of  advertising. 
While  food  merchandising  in  recent 
years  has  become  highly  sophisticated 
for  many  food  commodities,  meat 
products,  including  beef,  have  not 
shared  fully  in  these  advances.  The  risk 
of  innovation  has  been  too  great  for  an 
individual  retailer  because  significant 
innovations  tend  to  be  quickly  adopted 
by  competitors.  Short-term  benefits  have 
not  justified  the  cost  of  development  on 
the  part  of  any  one  firm.  Cattle  and  beef 
marketing  research  is  needed  to  study 
possible  methods  to  more  accurately 
reflect  value  and  to  provide  equity  in  the 
marketplace  for  all  participants  in  the 
production  and  marketing  chain.  An 
additional  area  for  study  would  be  to 
develop  improved  market  analysis  and 
information  systems  to  reduce  price 
variability  and  minimize  the  cyclical 
economic  stress  on  the  industry. 


The  hearing  record  indicates  a  need 
for  a  program  of  foreign  market 
development.  The  United  States  is  the 
world’s  largest  producer  and  importer  of 
beef.  Total  U.S.  imports  approach  10 
percent  of  domestic  production  while 
U.S.  exports  are  less  than  one  percent  of 
domestic  production.  Although  the 
United  States  exports  a  large  share  of  its 
feed  grain  production  to  foreign 
countries  for  their  use  in  beef 
production,  the  hearing  record  indicates 
that  exporting  beef  instead  of  grain 
could  reduce  transportation  costs  and 
save  fuel,  could  provide  more  economic 
activity  and  jobs  in  the  United  States, 
and  could  be  a  positive  factor  in 
improving  the  United  States'  balance  of 
trade. 

An  exception  was  filed  stating  the 
proposed  beef  program  would  have  an 
adverse  effect  on  the  United  States 
balance  of  payments  and  the  consumer 
price  index  since  the  United  States 
already  is  a  net  importer  of  six  percent 
of  its  beef  supply.  The  exceptor 
concluded  that  promotion  of  additional 
consumption  would  require  additional 
imports  and  result  in  a  larger  trade 
deficit.  First,  there  is  no  record  evidence 
to  suggest  that  a  significant  short-term 
response  to  promotional  efforts  would 
occur.  In  addition,  based  on  past 
experience,  the  exceptor’s  scenario  of 
events  cannot  be  substantiated,  since 
world  supplies  of  beef  available  to  be 
imported  into  the  United  States  are 
limited  and  thus,  no  substantial  increase 
in  imports  would  occur.  The 
overwhelming  bulk  of  any  increase  in 
consumption  would  be  the  result  of 
increased  domestic  production. 

A  related  exception  opposed  the 
Order  on  the  basis  that  beef  production 
for  export  or  any  other  purpose  is  a  very 
inefficient  use  of  natural  resources, 
energy  and  grain.  Claiming  that  the  ratio 
for  the  conversion  of  grain  to  animal 
protein  is  somewhere  between  30:1  and 
80:1,  the  exceptor  contended  that 
available  grain  supplies  should  be  used 
to  feed  humans  rather  than  cattle.  A 
review  of  the  record  reveals  a  dearth  of 
evidence  in  support  of  this  contention. 
Further,  the  exception  does  not 
recommend  any  particular  change  in  the 
proposed  language  of  the  Order  but, 
instead,  is  in  general  opposition  to  any 
Order  at  all.  Accordingly,  since  the 
record  does  support  the  need  for 
additional  financing  for  research  into 
the  production  and  marketing  of  cattle, 
as  well  as  for  other  purposes,  which 
could  have  a  beneficial,  rather  than  an 
adverse  impact  on  world  food  supplies, 
it  has  been  determined  that  providing 
for  such  a  program  would  tend  to 
effectuate  the  purposes  of  the  Act. 


There  is  a  need  to  establish  an 
improved  information  system  to  serve 
producers  and  consumers.  The  hearing 
record  indicates  that  consumers  are 
presented  with  varying  information 
which  may  not  be  sufficiently 
researched.  It  is  important  to  provide 
consumers  with  accurate,  scientifically 
based  information  on  the  cholesterol 
issue.  There  is  also  a  need  to  provide 
nutritional  information  to  consumers 
concerning  the  benefits  of  beef  to 
homemakers,  the  food  service  industry, 
the  health  professions,  students,  and  the 
media.  To  maintain  and  enhance  the 
position  of  beef  in  the  marketplace,  it  is 
also  determined  that  there  is  a  need  for 
the  generic  promotion  of  beef.  The 
promotion  of  beef  could  include 
advertising,  distributing  recipes, 
providing  the  media  with  feature  stories 
and  advising  persons  concerning 
product  supplies,  as  well  as  how  to 
purchase  meat  to  fit  various  family 
budgets. 

Opponents  of  the  Order  contended 
that  the  proposed  program  would  not 
alleviate  the  impact  of  the  cattle  cycle, 
and  that  the  research  and  promotion 
costs  for  such  a  program  should  be 
borne  by  all  segments  of  the  beef 
industry  and  the  Government,  not  by 
beef  producers  alone.  Opponents  stated 
that  the  per  capita  consumption  of  beef 
has  increased  sharply  during  the  past  30 
years  and  that  the  consumption  of  beef 
is  an  inelastic  economic  function  among 
the  middle  class  and  wealthy,  but  is 
elastic  among  the  poor  and  unemployed. 
Opponents  also  state  that  the  uptrend  in 
consumption  in  recent  decades  is  due  to 
rising  disposable  income  levels  among 
the  poor  and  unemployed.  Based  on  the 
hearing  record  as  a  whole,  however,  the 
evidence  supports  the  finding  that 
issuance  of  the  Order  will  tend  to 
effectuate  the  policy  of  the  Act. 

Proponents  of  the  Order  testified  that 
present  beef  research  and  information 
programs  are  underfinanced  and 
fragmented.  Currently,  the  beef  industry 
spends  approximately  $5  million  for 
research  and  information  through  28 
State  beef  councils  and  a  national 
organization.  Of  the  eighty-seven 
witnesses  who  testified  in  support  of  the 
proposed  Order 

1.  Thirteen  represented  national  beef  and 
farm  organizations,  including  the 
Beeferendum  Advisory  Group  composed  of  a 
number  of  national  organizations  which 
developed  and  submitted  the  proposed 
Order. 

2.  Forty-three  represented  State  beef  and 
farm  organizations,  including  State 
cattlemen’s  associations,  cattle  feeders 
associations,  beef  councils,  and  State  farm 
bureaus. 

3.  Nine  represented  dairy  organizations. 
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4.  Two  represented  national  farm 
magazines. 

5.  Twenty  represented  organizations  which 
are  presently  conducting  research,  including 
the  National  Livestock  and  Meat  Board,  State 
universities  and  other  commodity 
organizations  conducting  programs  similar  to 
the  program  which  could  be  created  under 
the  Order. 

Seven  witnesses  testified  in 
opposition  to  the  Order  including  the 
National  Farmers  Union,  several  of  its 
affiliated  State  organizations,  and  two 
State  farm  bureau  organizations. 

Several  exceptions  to  the 
recommended  decision  and  Order  were 
filed  which  questioned  the  concept  and 
need  for  a  beef  research  and 
information  program.  Among  the  issues 
raised  in  the  exceptions  by  the 
respondents  were:  that  the  Department 
should  not  be  promoting  the  increased 
consumption  of  meat;  that  with  the 
existing  debate  on  the  role  of  beef  in  the 
diet,  beef  consumption  should  not  be 
promoted  due  to  various  studies 
associating  beef  consumption  with 
various  diseases;  that  the  estimated 
amount  of  funds  to  be  raised  by  this 
program  would  exceed  the  $40  million 
figure  which  was  the  annual  estimated 
figure  provided  by  the  Department;  and 
that  due  to  the  inelastic  nature  of  the 
beef  supply,  beef  promotion  which 
results  in  increased  consumption  could 
substantially  increase  beef  prices. 

These  exceptions  are  discussed 
individually  below.  However,  it  should 
be  noted  as  stated  elsewhere  in  this 
document,  that  the  amended  Beef 
Research  and  Information  Act 
authorizes  a  program  of  beef  research 
and  information.  The  Act  provides  that 
after  notice  and  opportunity  for  hearing, 
the  Secretary  of  Agriculture  shall  issue 
an  Order  if  he  finds,  upon  the  evidence 
introduced  at  such  hearing,  that  the 
issuance  of  such  Order  and  all  the  terms 
and  conditions  thereof  will  tend  to 
effectuate  the  declared  policy  of  this 
Act. 

An  exceptor  stated  that  it  was 
inconsistent  for  the  Department  to  seek 
to  implement  such  a  program  while 
other  government  entities,  such  as  the 
Surgeon  General,  were  recommending 
that  Americans  should  eat  less  beef.  The 
initiative  and  underlying  policy  for  a 
beef  research  and  information  program 
was  created  by  Congress  through 
passage  of  the  Act.  The  Department 
conducted  the  hearing  sessions, 
evaluated  the  testimony,  rendered 
decisions  based  on  that  testimony,  and 
will  conduct  a  producer  referendum 
regarding  the  Beef  Research  and 
Information  Order.  Thus,  the 
Department  is  fulfilling  its  duly 
constituted  responsibilities  under  the 


Act.  Furthermore,  this  Order  does  not 
solely  provide  for  the  promotion  of  beef. 
As  delineated  elsewhere  in  this 
document,  funds  would  be  used  for 
research,  producer  information, 
consumer  information,  and  foreign 
market  development.  A  description  of 
the  types  of  projects  which  could  be 
conducted  is  contained  in  this 
document. 

Several  exceptions  stated  that  beef 
consumption  should  not  be  promoted 
since  some  studies  have  associated  beef 
consumption  with  various  chronic 
diseases  such  as  coronary  occlusions, 
stroke,  cancer,  diabetes  and  kidney 
failure.  It  is  recognized  that  controversy 
and  debate  currently  surround  the  role 
of  beef  in  the  diet;  however,  the  hearing 
record  is  replete  with  testimony  and 
evidence  regarding  the  need  for  further 
research  on  the  beef-diet  issue. 
Accordingly,  based  on  the  hearing 
evidence,  it  is  expected  that  nutrition 
research  will  be  given  a  high  priority  in 
expending  assessment  funds.  One 
exceptor  charged  that  research 
undertaken  by  the  Board  will  be  biased 
and,  accordingly,  that  the  Board's 
authority  to  publicize  or  otherwise 
distribute  research  results  should  be 
limited  by  the  Order.  The  evidence  in 
the  record,  however,  fails  to  support  the 
premise  upon  which  this  exception  is 
based.  Further,  testimony  throughout  the 
record  suggests  that  much  of  the 
research  funded  under  this  Order  will 
not  be  conducted  directly  by  the  Board, 
but  rather  will  be  contracted  out  to 
existing  organizations  with  recognized 
research  capabilities,  such  as 
universities.  Since  there  is  no  reason  to 
question  the  objectiveness  of 
established  research  institutions 
irrespective  of  the  source  of  funding,  this 
exception  is  denied. 

An  exception  was  filed  to  the 
statement  in  the  recommended  decision 
that  the  impact  of  this  program  would  be 
$40  million  annually,  based  on  1978 
prices.  The  Order  limits  the  assessment 
rate  to  two-tenths  of  one  percent  of  the 
value  of  cattle  sold  for  the  first  two 
years  of  the  program’s  existence.  Based 
on  1978  cattle  prices  and  slaughter 
supplies,  the  Beef  Board  would  collect 
approximately  $40  million  annually  with 
an  assessment  of  two-tenths  of  one 
percent.  In  projecting  collections  based 
on  1979  cattle  prices  and  slaughter 
supplies,  the  total  amount  collected 
could  approximate  $45  million  annually 
at  the  two-tenths  of  one  percent  level. 
The  only  statistically  supported  cost 
impact  which  can  be  made  is  the  direct 
effect  of  the  assessment  which  could 
amount  to  $40  to  $45  million  annually. 

As  authorized  in  the  Act,  the  Order 


provides  that  after  the  first  two  years  of 
the  program’s  existence,  the  assessment 
level  could  be  increased  to  five-tenths  of 
one  percent  of  the  value  of  cattle  sold. 
Based  on  1978  prices,  an  assessment  of 
five-tenths  of  one  percent  would  result 
in  collections  of  approximately  $100 
million  annually.  In  projecting 
collections  based  on  the  1979  level  of 
cattle  prices  and  slaughter  supplies,  the 
total  amount  collected  could 
approximate  $110  to  $115  million 
annually.  However,  these  projections  do 
not  include  an  allowance  for  refunds.  In 
similar  programs  for  other  commodities, 
refunds  are  in  excess  of  10  percent  of 
collections. 

An  exception  stated  that  the 
estimated  $40  million  figure  does  not . 
recognize  basic  economic  theory, 
because  beef  promotion  would  probably 
increase  demand  without  increasing  the 
supply  of  the  commodity,  thereby 
driving  up  prices.  The  effect  of  increased 
pressure  on  beef  prices  due  to  promotion 
efforts  is  speculative  at  best.  There  is  no 
sound  statistical  basis  for  making  hard 
quantitative  forecasts.  If  such  efforts  are 
intensified  during  the  high  inventory/ 
low  price  phase  of  the  cattle  cycle,  it 
seems  reasonable  to  conclude  that 
advertising  could  have  a  countercyclical 
effect.  The  benefits  of  research  on 
production,  marketing,  and  processing 
are  difficult  to  estimate,  since  there  is 
little  statistical  basis  for  quantitative 
forecasts  on  how  much  these 
expenditures  will  reduce  per  unit  costs 
of  beef.  However,  the  record  is  replete 
with  testimony  regarding  researchable 
areas  because  of  the  need  to  achieve 
greater  productivity.  The  record 
indicates  that  based  on  past  experience 
beef  producers  will  increase  production 
when  receiving  profits  either  from  high 
prices  or  reduced  costs.  If  supplies  are 
unduly  short  and  profits  high,  they  will 
ultimately  produce  more  beef  than 
consumers  will  buy  at  a  price  which  is 
profitable  to  cattle  producers.  This  • 
situation  is  commonly  referred  to  as  the 
cattle  cycle  and  is  described  in 
additional  detail  elsewhere  in  this 
document.  Further,  the  concern 
expressed  by  the  exceptor  has  not 
materialized  as  a  problem  in  similar 
programs. 

After  reviewing  the  entire  hearing 
record,  including  the  hearing  evidence, 
legal  briefs,  and  exceptions  to  the 
recommended  decision  and  Order,  it  is 
concluded  that  a  need  exists  for  a  beef 
research  and  information  program  and 
that  the  Order  would  effectuate  the 
declared  policy  of  the  Act. 

(2)  Level  of  Funding: 

(i)  General.  The  research  and 
information  activities  which  could  be 
conducted  under  the  program  would  be 
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funded  by  an  assessment  on  the  sales  of 
cattle.  During  the  first  two  years,  the 
Order  calls  for  an  assessment  of  up  to 
two-tenths  of  one  percent  of  the  value  of 
cattle  sold.  It  is  estimated  that  initial 
collections  at  the  two-tenths  of  one 
percent  level  would  be  about  $40  million 
annually.  At  the  maximum  assessment 
level  of  five-tenths  of  one  percent, 
collections  would  be  about  $100  million 
annually. 

Under  the  value-added  system  of 
assessment,  all  producer-sellers  in  the 
marketing  chain  will  be  assessed.  The 
initial  purchaser  in  the  marketing  chain 
would  deduct  the  amount  of  assessment 
from  the  payment  to  the  original  owner 
Each  succeeding  purchaser  would 
deduct  an  assessment  based  on  the 
animal’s  value  at  the  time  of  sale.  The 
amount  collected  from  the  seller  would 
include  the  assessment  paid  by  the 
previous  owner(s)  plus  an  amount 
reflecting  the  value  added  by  the  seller. 
The  purchaser  at  the  point  of  slaughter 
would  deduct  the  total  assessment  due 
and  pay  it  to  the  Beef  Board. 

The  sales  of  dairy  and  breeding 
animals  with  a  value  significantly  above 
the  commercial  market  value  in  the 
slaughter  market  chain,  would  be 
exempted  from  assessment  until  the 
animals  are  sold  for  slaughter.  Any 
producer  may  request  and  receive  a 
refund  of  the  assessment  paid.  It  is 
determined  from  hearing  testimony  that 
the  aniticipated  initial  funding  level  will 
adequately  implement  the  plans  and 
projects  authorized  by  the  Order.  Many 
witnesses  stated  that  funding  at  the  two- 
tenths  of  one  percent  level  would  be 
adequate,  but  not  excessive,  for  the 
implementation  of  the  Order. 

The  implementation  of  the  Act  would 
directly  affect  all  cattle  producers.  There 
are  1.7  million  farms  with  cattle  in  the 
United  States.  All  cattle  slaughterers 
would  also  be  directly  affected  because 
slaughterers  would  deduct  the 
assessment  and  remit  it  to  the  Beef 
Board.  Other  groups  directly  affected 
would  include  the  recipients  of  the  funds 
expended  by  the  Beef  Board,  such  as 
universities  and  other  research 
organizations,  product  promotion  firms, 
advertisers 'and  the  media.  Any  impact 
on  wholesalers,  retailers,  and  domestic 
consumers  of  beef  would  be  small. 

Exporters  of  live  cattle,  beef,  and  beef 
products  would  be  affected  to  the  extent 
funds  used  in  export  development 
affected  entry  into  the  export  market. 
Any  impact  on  the  domestic  feed 
industry  due  to  adjustments  in  beef 
production  levels  would  be  small. 

(ii)  Cost  Impacts. — The  cost  impact  on 
producers  could  vary  from  up  to  two- 
tenths  of  one  percent  of  the  value  of 
cattle  sold  during  the  first  two  years  to 


the  maximum  of  five-tenths  of  one 
percent  permitted  by  the  Order  in  later 
years. 

If  the  total  cost  of  the  program  were 
passed  on  to  consumers  with  no 
offsetting  benefits,  it  is  estimated  that 
the  initial  assessment  level  would  result 
in  an  increase  of  less  than  one-third  of  a 
cent  per  pound  in  the  price  of  retail  beef. 
At  the  maximum  assessment  level,  the 
comparable  impact  on  price  would  be 
about  eight-tenths  of  a  cent  per  pound  of 
retail  beef. 

(iii)  USDA  and  Other  Federal  Costs. — 
The  direct  costs  of  conducting  the 
hearing  and  the  referendum,  excluding 
salaries,  will  be  reimbursed  by  the 
proponents'  of  the  Order.  Should  the 
Order  fail  to  be  approved  by  the 
majority  of  those  voting,  the  Department 
will  be  reimbursed  from  an  irrevocable 
letter  of  credit  which  has  been  posted 
with  the  Department  for  non-salary 
costs  incurred.  Should  the  Order  by 
approved  in  referendum,  the  Department 
will  be  reimbursed  from  assessments 
collected  by  the  Beef  Board.  Also,  the 
Act  provides  for  the  Department  to  be 
reimbursed  from  assessments  for  all 
expenses,  including  salaries,  incurred 
relating  to  this  program,  when  an  Order 
becomes  effective  following  approval  in 
a  producer  referendum.  In  addition,  the 
expenses  incurred  in  connection  with 
any  subsequent  rulemaking  involving 
amendments  to  the  Order  and 
referendums  on  such  amendments  under 
the  Act  would  also  be  reimbursed  from 
Order  funds. 

(3)  Plans  and  Projects. — Below  is  a 
description  of  the  type  of  impacts  that 
may  result  from  a  research  and  • 
information  program  based  on 
experience  in  other  commodity 
programs.  Also  included  is  a  brief 
discussion  of  the  types  of  programs 
which  could  be  conducted  by  the  Beef 
Board. 

In  1975,  egg  producers  voted  to  assess 
themselves  to  conduct  a  program  of 
research  and  promotion.  In  1978,  after  a 
downtrend  in  per  capita  egg 
consumption  lasting  more  than  three 
decades,  egg  use  increased  by  6  eggs  per 
person  compared  to  a  year  earlier. 
Hearing  testimony  reveals  that  in  June 
of  1979,  according  to  Urner-Barry,  a 
private  egg  price  reporting  service,  egg 
prices  were  8-10  cents  above  a  year 
earlier.  This  price  level  allowed 
producers  to  make  a  modest  profit. 
USDA  statistics  on  April  1, 1979  showed 
a  3  percent  increase  in  laying  hens  over 
1978,  indicating  a  strengthening  in 
consumer  demand  for  eggs  and  a 
countinued  uptrend  in  egg  production 
and  consumption.  Although  some  of  the 
increase  in  per  capita  consumption  of 
eggs  may  be  attributed  to  the  research 


and  promotion  efforts  of  the  egg 
industry,  rising  prices  of  other  protein 
foods  have  also  been  contributing 
factors. 

Cotton  producers  began  a  research 
and  promotion  program  about  12  years 
ago  to  alleviate  the  declining  use  of 
cotton  resulting  from  the  increased 
popularity  of  synthetic  fibers.  Hearing 
evidence  indicates  that  the  annual 
decline  in  cotton’s  share  of  total  fiber 
consumption  has  been  moderated. 

While  the  research  and  promotion 
program  may  be  partially  responsible 
for  slowing  down  the  annual  rate  of 
decline,  it  is  also  recognized  that  other 
factors,  such  as  price  increases  of 
synthetic  fibers  associated  with  higher 
prices  of  petroleum  products,  affected 
consumption  levels. 

The  true  impact  of  any  ongoing 
research  and  promotion  program  is 
difficult  to  measure  because 
assumptions  must  be  made  to  isolate  the 
effect  of  this  variable  from  other 
influencing  factors.  Measuring  the 
possible  impacts  of  a  potential  program 
is  even  more  difficult. 

The  results  of  the  various  programs 
under  the  Beef  Research  and 
Information  Order  will  be  a  function  of 
the  priority  given  to  the  research  and 
information  programs  by  the  Beef  Board. 
It  is  anticipated  that  the  Beef  Board  will 
become  involved  in  programs  of 
promotion,  basic  research,  consumer 
and  producer  information,  and  foreign 
market  development. 

Basic  research  could  include  nutrition 
research  as  well  as  production, 
processing,  and  marketing  research. 
Nutrition  research  could  further 
investigate  the  proper  role  of  beef  in  the 
diet. 

Production  research  could  study  such 
areas  as  basic  genetics,  feeding 
programs,  disease  control,  and  waste 
management.  Research  efforts  could 
focus  on  increasing  the  incidence  of 
twinning,  identifying  the  key 
characteristics  for  future  breeds  or  lines 
such  as  size  and  adaptability,  seeking 
new  information  relative  to  factors  that 
limit  the  rate  of  protein  synthesis  which 
could  improve  the  growth  process, 
improving  the  utilization  of  forage  by¬ 
products  such  as  crop  residue  and 
fibrous  feed  materials  for  ruminants, 
reducing  death  losses,  improving 
methods  of  utilizing  nutrients  in  animal 
waste  and  utilizing  animal  waste  to 
produce  methane  fuel,  and  reducing  or 
eliminating  the  undesirable  odor  level 
associated  with  some  systems  of  beef 
production. 

Research  designed  to  improve  beef 
processing  efficiencies  could  study 
product  loss  in  the  marketing  chain, 
improved  product  safety,  increased 
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energy  conservation,  and  improved 
productivity  in  transportation,  handling, 
fabrication  and  packaging.  Research 
could  also  investigate  improved  product 
utilization  through  such  means  as 
further  development  of  tenderizing 
techniques  and  further  development  of 
flaked  and  formed  products  for  optimum 
utilization  of  less  tender  cuts  of  beef. 

Marketing  research  could  investigate 
improved  methods  of  merchandising 
beef,  alternative  marketing  systems  for 
cattle,  and  improved  market  analysis 
and  information  systems  for  long  term 
decision  making. 

An  information  system  for  producers 
and  consumers  could  aid  producers  in 
making  production  and  marketing 
decisions,  based  on  research  to  alleviate 
the  impact  of  the  cattle  cycle  through 
better  informed  producers,  while 
consumer  information  could  provide 
consumers  with  scientifically  based 
nutrition  information  concerning  beef. 
Consumer  information  could  also 
provide  information  to  assist  people  in 
buying,  meal  planning,  preparing, 
serving,  and  storing  beef. 

A  foreign  market  development 
program  could  endeavor  to  increase  the 
exports  of  beef  produced  in  the  United 
States.  The  export  of  beef  may  be 
increased  through  participation  in 
foreign  trade  shows,  development  and 
maintenance  of  markets  for  established 
beef  products,  and  finding  new  uses  for 
less  desirable  beef  products. 

Obviously,  for  all  of  these  possible 
opportunities,  there  is  always  a  risk  of 
failure.  The  rate  of  return  for  various 
potential  projects  could  undoubtedly 
vary  significantly.  Thus,  the  Beef  Board 
should  attempt  to  choose  those  projects 
with  the  highest  probability  of 
^  successfully  achieving  a  high  rate  of 
return. 

(4)  Possible  Results. 

(i)  General. — To  the  extent  the 
program  successfully  addresses  the 
needs  of  the  beef  industry  through  the 
possible  plans  and  projects,  the  Order 
will  result  in  strengthening  the  cattle 
and  beef  industry’s  position  in  the 
marketplace.  Should  the  extreme  price 
fluctuations  associated  with  the  cattle 
cycle  be  moderated,  consumers  would 
be  benefited  by  more  stable  supplies  of 
beef  at  a  more  constant  price  level, 
while  beef  producers  would  receive  a 
more  stable  price  for  their  cattle.  If 
research  can  improve  efficiencies  in 
production,  processing,  and  marketing, 
consumers  would  benefit  through  lower 
per  unit  beef  costs  while  producers  net 
income  may  be  increased.  Increased 
exports  of  beef  would  lead  to  increased 
domestic  beef  production  and  also 
provide  for  lower  per  unit  cost  of 
domestically  consumed  beef.  Consumer 


information  may  increase  the  level  of 
nutrition  awareness  among  consumers 
and  may  lead  to  increased  per  capita 
consumption. 

(ii)  Competitive  Impact. — It  is 
anticipated  that  the  Order  may  increase 
the  demand  for  cattle,  beef,  and  beef 
products.  The  impact  of  the  program  on 
different  types  of  beef  producers  will 
depend  on  the  specific  research  and 
information  projects  undertaken  by  the 
Beef  Board.  However,  it  is  the  intent  of 
the  Order  that  the  Beef  Board  represent 
and  act  in  the  best  interest  of  the  entire 
beef  industry,  including  all  types  of  beef 
producers. 

(iii)  Distribution  of  Effects  by  Income 
Classes. — To  the  extent  the  program 
successfully  increases  demand  for  beef, 
either  directly  or  by  increasing  exports, 
it  will  benefit  cattle  producers,  cattle 
feeders,  and  feed  producers  by 
strengthening  markets  and  prices.  To  the 
extent  it  improves  nutritional 
information,  all  income  groups  should 
receive  some  benefits  from  the  program. 
However,  the  poor,  elderly,  and  teenage 
groups  could  benefit  more  from 
nutritional  information  and  information 
which  assists  them  in  the  selection  and 
preparation  of  less  expensive  cuts  of 
meat.  To  the  extent  it  stabilizes 
production  and  prices,  it  would  benefit 
both  beef  producers  and  consumers. 

(5)  Terms  and  Provisions  of  the  Order. 

(a)  Definitions. — "Secretary”  means 
the  Secretary  of  Agriculture  or  any  other 
employee  of  the  Department  who  may 
be  authorized  to  act  in  his  stead. 

"Department”  means  the  United 
States  Department  of  Agriculture,  the 
Secretary,  or  any  other  authorized 
employee  of  the  Department.  Since  the 
terms  "Department"  and  “Secretary" 
both  include  all  authorized  individuals 
within  the  Department,  the  terms  could 
be  used  interchangeably.  However, 
since  many  of  the  functions  to  be 
performed  will  be  delegated,  the  term 
"Secretary”  is  used  in  the  Order  only  for 
those  functions  which  the  Secretary 
would  normally  perform,  and  the  term 
“Department"  is  used  in  all  other 
instances. 

“Act"  is  defined  to  provide  the  correct 
legal  citation  for  the  statute  pursuant  to 
which  the  Order  may  be  put  into  effect 
and  operated.  The  inclusion  of  this 
definition  makes  it  unnecessary  to  refer 
to  such  law  and  statutory  citation  each 
time  reference  is  made  to  the  Act  in  the 
provisions  of  the  Order.  “Act”  also  is 
defined  to  include  any  amendments  that 
have  been,  or  may  be,  made  to  the  Beef 
Research  and  Information  Act  (7  U.S.C. 
2901  et  seq.). 

“Fiscal  Period”  is  defined  as  the  12- 
month  period  corresponding  with  the 
USDA’s  fiscal  year.  The  Beef  Board  is 


required  by  the  Act  to  submit  budgets  to 
the  Department  on  a  fiscal  period  basis 
for  approval  of  the  anticipated  expenses 
and  disbursements  in  the  various  areas 
expenditures  are  authorized.  A  clearly 
defined  and  predetermined  fiscal  period 
of  12  months  can  facilitate  auditing, 
budgeting,  accounting,  and  making 
expenditures  on  an  orderly  basis.  The 
period  corresponds  with  USDA’s  fiscal 
period  for  convenience  in 
administration.  Should  conditions 
change  or  if  it  may  be  more  convenient 
for  the  Board,  the  Beef  Board,  with  the 
approval  of  the  Department,  may  select 
some  other  12-month  period  as  its  fiscal 
year. 

“Beef  Board”  or  “Board"  is  defined  as 
the  adminstrative  agency  or  body 
charged  by  the  Act  with  the  duty  to 
administer  the  Order.  The  definition  is 
made  to  insure  that  when  used  in  the 
Order,  the  terms  "Beef  Board”  or 
“Board”  refer  to  the  entity  established 
by  the  Order.  The  Act  requires  that  a 
Beef  Board  of  up  to  68  producer 
members  be  appointed  by  the  Secretary 
from  nominations  submitted  by 
organizations  representing  producers. 

“Executive  Committee”  is  defined  to 
mean  those  11  members  of  the  Beef 
Board,  elected  by  the  Board  to 
administer  the  Order  under  Board 
supervision  and  within  Board  policies. 
The  Act  requires  the  establishment  of  a 
seven  to  eleven  member  Executive 
Committee.  The  hearing  record  indicates 
that  an  11-member  committee  would  be 
more  representative  of  the  cattle 
industry.  The  Act  states  that  such  a 
committee  shall  be  broadly 
representative  of  the  beef  industry.  As 
provided  in  §  1260.146(b),  the  Beef  Boar  d 
will  initially  divide  the  United  States 
into  eight  geographic  regiops.  The 
members  of  the  Board  from  each  region 
will  select  one  member  for  the  Executive 
Committee  from  among  themselves.  The 
remaining  three  members  of  the 
Executive  Committee  will  be  selected  by 
the  board  on  an  at-large  basis. 

“Producer"  is  defined  in  the  Order  to 
identify  the  persons  responsible  for 
payment  of  assessments  under  the 
Order.  It  is  essential  to  the  value-added 
concept  of  assessment  that  all  producers 
in  the  marketing  chain  who  add  value  to 
an  animal  be  assessed  based  on  that 
value  added.  Therefore,  any  person  who 
takes  title  to  an  animal,  other  than  for 
the  purpose  of  immediate  slaughter,  is  a 
producer  regardless  of  the  period  of 
ownership.  In  addition  to  being  subject 
to  the  assessment,  producers  have  the 
right  to  vote  in  any  referendum  on  the 
Order  and  are  eligible  to  serve  on  the 
Board  and  to  nominate,  primarily 
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through  eligible  organizations,  others  to 
serve  on  the  Board. 

"Producer”  is  defined  by  the  Act  to 
mean  any  person  who  owns  or  acquires 
ownership  of  cattle,  unless  his  or  her 
only  share  in  the  proceeds  of  a  sale  is 
commission,  handling  fee,  or  other 
service  fee.  It  was  not  the  intent  of 
Congress  to  include  slaughterers  in  the 
definition  of  producers  since 
slaughterers  usually  do  not  perform  the 
function  of  producing  cattle,  therefore, 
persons  acquiring  cattle  solely  for  the 
purpose  of  slaughter  shall  not  be 
included  in  the  definition  of  a  producer. 
A  cattle  slaughterer  or  packer  may  be  a 
producer  and  subject  to  assessment,  if 
that  entity  has  cattle  on  feed  or  buys 
cattle  for  purposes  other  than  immediate 
slaughter.  The  term  “immediate 
slaughter”  includes  those  cattle 
purchased  for  the  sole  purpose  of 
slaughter  which  are  not  held  on  feed  for 
an  extended  period  of  time  prior  to 
slaughter.  It  is  recognized,  however,  that 
under  normal  trade  practices,  cattle 
purchased  for  "immediate  slaughter” 
may- not  actually  be  slaughtered  for 
several  days. 

"Producer-buyer”  is  defined  to  mean  a 
producer  who  purchases  cattle.  The 
producer-buyer  is  required  to  collect  or 
deduct  the  assessment  authorized  under 
the  Order  from  the  seller  or  from  the 
amount  paid  to  the  seller  for  the  animal. 

"Producer-seller”  is  defined  to  mean  a 
producer  who  sells  cattle.  The  producer- 
seller  is  required  to  pay  to  the  buyer  the 
assessment  authorized  under  the  Order. 

"Slaughterer”  is  defined  to  mean  any 
person  who  slaughters  cattle.  Since  the 
intent  of  the  Act  is  to  only  assess 
producers,  slaughterers  are  exempted 
from  assessment  unless  they  purchase 
cattle  for  other  than  immediate 
slaughter.  A  slaughterer  is  the  entity 
required  by  the  Act  to  collect  or  deduct 
the  total  assessment  on  an  animal  and 
to  forward  such  assessment  to  the  Beef 
Board. 

"Producer  organization”  or  “eligible 
organization”  means  any  organization, 
association  general  farm  organization, 
or  cooperative  representing  cattle 
producers  in  a  geographic  area  which 
has  been  certified  eligible  to  make 
nominations  to  the  Secretary  for 
consideration  in  appointing  members  to 
the  Beef  Board.  The  Act  lists  criteria  for 
use  by  the  Secretary  in  certifying 
eligible  organizations.  As  specified  by 
the  Act,  the  final  determination  of 
whether  an  organization  is  an  eligible 
organization  rests  with  the  Secretary. 

"Promotion"  is  defined  in  the  Act  to 
mean  any  action  to  advance  the  image 
or  desirability  of  beef  or  beef  products. 
This  definition  could  include 
advertising,  advertising  services, 


education,  exhibits,  seminars, 
publications  or  any  other  means  to 
advance  the  image  or  desirability  of 
beef  and  beef  products.  It  is  anticipated 
that  promotion  would  be  substantially 
devoted  to  presenting  nutritional  and 
other  educational  information. 

“Research”  is  defined  to  mean  any 
type  of  systematic  study  or 
investigation,  and/or  the  evaluation  of 
any  study  or  investigation,  to  advance 
the  desirability,  marketability, 
production,  or  quality  of  cattle,  beef,  and 
beef  products.  This  definition  does  not 
require  the  evaluation  of  all  studies  or 
investigations  undertaken  pursuant  to 
this  Order,  but  provides  that  such 
evaluations  may  be  made  on  any  or  all 
studies  and  investigations  undertaken 
by  the  Board.  The  evaluation  of  such 
studies  is  appropriate  to  aid  the  Beef 
Board  in  determining  the  most  effective 
use  of  funds  collected  under  the  Order. 

An  exception  was  filed  to  the 
definition  of  research.  The  exceptor 
stated  that  "this  definition  eliminates 
the  need  for  any  pretense  that  the 
research  being  conducted  is  objective  in 
any  way.”  Further,  the  exceptor  opposes 
the  use  of  Beef  Board  funds  to 
disseminate  information  on  the  links 
between  beef  and  disease  or  beef  and 
health.  The  exceptor  recommended  that 
the  Order  be  modified  to  prohibit  the 
Board  from  using  its  authority  to 
conduct  information  campaigns  based 
on  unobjective  research. 

The  recommendation  in  this  exception 
is  not  adopted.  First,  the  definition  of 
research  in  the  Order  is  essentially  the 
same  as  the  definition  of  research 
approved  by  Congress  and  set  forth  in 
the  Act.  Second,  the  record  evidence 
does  not  support  the  exceptor’s 
speculation  regarding  the  potential 
misuse  by  the  Board  of  unobjective 
research  data.  Finally,  the  Department  is 
required  to  monitor  the  program 
established  under  the  Order  through  the 
review  and  approval  of  plans,  projects, 
and  the  budget.  Thus,  should  the 
Department  ascertain  that  projects 
proposed  or  undertaken  by  the  Board 
are  not  appropriate,  it  has  the  authority 
to  deny  approval  of  such  projects.  In 
addition,  should  it  be  determined  that 
the  Board  is  disseminating  information 
which  is  not  based  on  objective 
research,  the  Department  would  curtail 
such  activities. 

The  Board  may  enter  into  contracts, 
with  the  approval  of  the  Department  for 
the  purpose  of  carrying  out  authorized 
activities.  The  term  "Contracting  Party" 
is  defined  to  include  any  person,  public 
or  private,  with  which  the  Beef  Board 
may  enter  into  a  contract  or  agreement  .. 
in  the  manner  provided  in  the  Order. 


“Marketing  year"  means  the  calendar 
year  ending  on  December  31  unless 
some  other  consecutive  12-month  period 
is  designated  by  the  Board  with 
Department  approval.  The  hearing 
record  reflects  that  the  calendar  year  is 
the  most  appropriate  period  to  be 
designated  as  the  marketing  year  since 
most  marketing  statistics  applicable  to 
the  Order  are  maintained  on  a  calendar 
basis.  If  conditions  or  circumstances 
should  change,  some  other  12-month 
period  could  be  designated  as  the 
marketing  year  by  the  Board  with  the 
approval  of  the  Department. 

"Part”  refers  to  7  CFR  Part  1260, 
containing  rules,  regulations,  orders, 
supplemental  orders,  amendments,  and 
similar  matters  concerning  the  amended 
Beef  Research  and  Information  Act.  The 
term  “subpart”  is  used  when  referring  to 
a  portion  or  segment  of  Part  1260. 

(b)  Beef  Board. — A  "Beef  Board”  is 
established  to  act  as  the  administrative 
body  for  the  Order  as  required  in 
Section  8  of  the  Act.  It  is  composed  of 
producers  appointed  by  the  Secretary 
from  nominations  submitted  by  eligible 
organizations  in  specified  geographic 
areas.  Each  member  has  an  alternate  to 
serve  in  his  or  her  stead  as  necessary. 

Membership. — Members  of  the  Beef 
Board  shall  be  selected  to  reflect  the 
varied  character  of  the  cattle  and  beef 
industry.  The  Act  specifies  that  the  Beef 
Board  shall  consist  of  not  more  than  68 
members.  Section  8  of  the  Act  requires 
that  Board  members  and  alternates  be 
named  from  specified  geographic  areas 
designated  to  reflect,  to  the  extent 
practicable,  the  proportion  of  cattle  in 
each  such  geographic  area. 
Organizations  representing  cattle 
producers  normally  are  organized  and 
operate  on  a  statewide  basis,  although 
there  are  also  regional  and  national 
organizations,  often  formed  by  an 
affiliation  of  similar  State  organizations. 
Statistics  measuring  cattle  production 
are  available  on  a  State  by  State  basis. 
Accordingly,  to  the  extent  practicable,  a 
State  is  the  geographic  area  used  for 
determining  representation  on  the 
Board,  with  each  major  cattle  producing 
State  entitled  to  at  least  one  Board 
member  and  one  alternate.  The 
geographic  areas  for  the  initial  Board 
and  the  number  of  Board  members  for 
each  are  listed  in  §  1260.138(e)  of  the 
Order. 

January  1  inventory  numbers  of  cattle 
and  calves  on  farms,  published  annually 
by  the  Department  of  Agriculture,  are 
generally  considered  the  best  available 
measure  of  the  proportion  of  cattle  in 
the  various  States.  In  determining  this 
initial  distribution  of  membership,  a 
geographic  area  is  defined  as  a  State  or 
combination  of  States  with  500,000  head 
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of  cattle  or  more.  Each  such  geographic 
area  is  entitled  to  one  Board  member 
and  alternate  plus  an  additional  member 
and  alternate  for  each  additional  2.5 
million  head  of  cattle.  Such  a  formula 
will  provide  for  an  initial  Board  of  60 
members.  The  use  of  this  formula 
provides  for  broad,  equitable 
representation  of  producers,  flexibility 
in  adjusting  to  possible  future  shifts  in 
cattle  production,  and  accommodation 
of  future  reapportionments  without 
exceeding  the  maximum  of  68  Board 
members.  Use  of  this  definition 
accomplishes  the  objective  of  providing 
separate  representation  on  the  Board  for 
most  States,  recognizing  the  usual 
boundaries  of  producer  organizations 
and  the  similarity  of  interests  of 
producers  within  many  States. 

Important  considerations  in 
combining  States  which  have  too  few 
cattle  to  qualify  as  a  geographic  area  are 
geographic  location  and  similarity  of 
interests,  among  other  factors.  To  the 
extent  possible,  a  geographic  area 
containing  several  States  includes  those 
which  are  contiguous  and  which  have 
similar  interests.  The  practical  problems 
of  caucusing  and  reaching  agreement  on 
nominations  are  then  simplified. 

An  exception  was  received  suggesting 
that  the  Beef  Board  be  limited  to  18 
members.  This  suggestion  is  not  adopted 
since  the  record  evidence  indicates  that 
an  initial  Board  of  60  members  is 
necessary  to  provide  adequate 
representation  for  producers. 

It  was  suggested  in  hearing  testimony 
that  Board  representation  should  be 
based  on  the  number  of  producers  in  a 
geographic  area  rather  than  based  on 
the  number  of  cattle.  This  suggestion  is 
not  adopted  as  it  conflicts  with  the  Act. 

It  was  proposed  that  only  individuals 
who  are  producers  would  be  eligible  for 
nomination  and  appointment  to 
membership  on  the  Beef  Board  which 
would  preclude  some  producers,  such  as 
corporate  producers  from  serving  on  the 
Board.  All  producers,  whether  they  be 
an  individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  entity  are 
regulated  by  the  Order  for  the  purpose 
of  determining  who  is  required  to  pay 
assessments  and  who  is  eligible  to  vote 
in  any  referendum  held  pursuant  to  the 
Act.  Since  all  producers  regardless  of 
their  form  of  business  organization  are 
required  to  pay  the  assessment  and  are 
eligible  to  vote  in  a  referendum,  it  would 
be  inconsistent  to  preclude  any  producer 
from  membership  on  the  Beef  Board. 
Further,  the  record  fails  to  establish  any 
sound  basis  for  excluding  from  service 
on  the  Board  those  producers  who  are 
not  individual  producers.  In  support  of 
their  proposal,  the  proponents  testified 


that  individual  producers  would  be  more 
responsive  to  the  needs  of  other 
producers  and  would  probably  be  more 
closely  associated  with  beef  producers 
generally.  This  position,  however,  lacks 
support  in  fact  and  logic.  In  addition,  the 
caucus  mechanism  is  specifically 
designed  and  included  in  the  Order,  to 
insure  that  those  producers  nominated 
to  the  Board  are  persons  judged  by  their 
peers  to  be  capable  of  effectively 
representing  the  interests  of  the  other 
producers  from  their  respective 
geographic  areas.  Accordingly,  it  has 
been  determined  that  the  Order  should 
provide  that  the  Beef  Board  shall  be 
composed  of  producers,  without  regard 
to  whether  or  not  they  are  individual 
producers.  Thus,  if  nominated  and 
appointed  by  the  Secretary,  a  corporate 
producer  could  serve  on  the  Board 
through  a  duly  authorized  officer  oT~ 
other  appropriate  representative  of  the 
corporation.  An  exception  was  filed  to 
the  finding  that  corporate  entities  may 
be  nominated  and  appointed  to  the 
Board.  However,  for  the  reasons  listed 
above,  this  objection  is  not  affirmed. 

Testimony  was  received  at  the  public 
hearing  stating  that  the  Board 
membership  should  be  set  at  68 
members  rather  than  up  to  68  members. 
Establishing  an  initial  Board  of  68 
members  would  provide  no  flexibility  to 
accommodate  shifts  in  cattle  production  . 
without,  for  example,  removing  a  Board 
member  from  one  State  in  order  to  add  a 
Board  member  to  a  State  whose  cattle 
production  had  increased.  Although  this 
could  be  accomplished  and  would  likely 
occur  in  some  form  under  any  formula  or 
method  established,  it  could  be 
disruptive  to  the  functioning  of  the 
Board.  It  has  been  determined  that  shifts 
in  cattle  production  could  be  more 
easily  accommodated  through  the 
formula  method  which  provides  for  an 
initial  Board  of  60  members.  Finally, 
there  is  no  evidence  to  suggest  that 
producer  representation  would  be 
enhanced  by  requiring  68  members. 
Accordingly,  the  proposal  to  establish 
an  initial  Board  of  68  members  has  not 
been  adopted. 

An  exception  was  filed  stating  that 
the  Beef  Board,  as  constituted  in  this 
Order,  fails  to  represent  the  entire 
industry,  and  ignores  the  beef 
processors  and  retailers.  The  exceptor 
further  states  that  processors  and 
retailers  should  be  included  on  the 
Board  and  required  to  pay  their  fair 
share  for  the  programs  from  which  they 
will  benefit.  Adoption  of  this  exception 
would  place  the  Order  in  conflict  with 
the  Act.  Accordingly,  it  is  not  adopted. 

Following  consideration  of  the  Act, 
the  Congressional  committee  of 


conference  submitted  a  conference 
report  (Number  94-1044)  which 
recommended  that  the  Secretary  appoint 
five  consumer  advisors  to  the  Beef 
Board.  In  addition,  several  witnesses 
testified  to  the  importance  of  consumer 
input.  Accordingly,  it  is  determined  that 
the  Order  should  provide  that  the 
Secretary  shall  appoint  to  the  Board  up 
to  five  non-voting  consumer  advisors 
deemed  to  be  knowledgeable  in 
nutrition  and  food.  The  Order  further 
specifies  that  the  Board  may  recommend 
to  the  Secretary  qualified  individuals  to 
serve  as  consumer  advisors.  Although  it 
is  intended  that  there  shall  be  five 
consumer  advisors,  a  lesser  number 
could  serve  at  times  if  for  any  reason 
five  could  not  be  appointed.  Thus,  it  is 
anticipated  that  the  initial  Board  will 
recommend  to  the  Secretary  10  qualified 
individuals  to  serve  as  consumer 
advisors  and  that  the  Secretary  will 
appoint  up  to  five  advisors  to  the  Board 
from  the  candidates  submitted. 

However,  shquld  the  Board  fail  to  make 
these  recommendations  or  in  the  event 
that  the  persons  nominated  are  not 
qualified  to  serve  as  consumer  advisors, 
the  Secretary  shall  appoint  up  to  five 
qualified  consumer  advisors  from 
persons  of  his  own  choosing.  Thus, 
consumer  input  into  the  actions  of  the 
Board  would  not  be  denied  if  the  Board 
fails  to  nominate  appropriate  persons  to 
serve  as  consumer  advisors.  In  making 
recommendations  to  the  Secretary,  it  is 
intended  that  the  consumer 
representatives  suggested  by  the  Board 
will  not  be  individuals  affiliated  with 
cattle  producing  or  farm  organizations. 
After  the  initial  appointment  of  the 
consumer  advisors,  the  Board  shall  have 
the  opportunity  to  recommend  to  the 
Secretary  at  least  two  nominations  for 
each  consumer  advisor  vacancy  which 
occurs. 

A  number  of  exceptions  pertaining  to 
consumer  advisors  were  received  from 
the  Community  Nutrition  Institute  (CNI), 
the  organization  which  submitted 
Proposal  Number  2  set  forth  in  the 
proposed  Order  and  the  Notice  of 
Hearing  Location  (published  in  the 
Federal  Register  April  23, 1979). 

Proposal  Number  2  provided  that 
consumer  advisors  be  appointed  to  the 
Board,  that  the  advisors  be  reimbursed 
for  expenses,  and  that  the  advisors  be 
paid  for  actual  work  performed. 
However,  CNI  failed  to  appear  at  any  of 
the  five  public  hearing  sessions  to  testify 
with  regard  to  its  proposal  or  any 
provisions  of  the  proposed  Order.  Thus, 
the  record  evidence  that  relates  to  the 
consumer  advisor  provision  in  the  Order 
was  supplied  by  witnesses  other  than 
the  proponent  of  Proposal  Number  2. 
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The  exceptions  filed  by  CNI  relating 
to  consumer  advisors  can  be 
summarized  as  follows:  that  consumers 
ought  to  be  voting  members  of  the 
Board,  and  if  this  is  not  possible,  that 
consumer  advisors  should  have  all  the 
powers  and  authority  to  participate  in 
Board  activities  and  votes,  except  that 
their  (the  advisors)  votes  will  be 
recorded  but  not  counted;  that  five 
consumer  advisors  be  appointed,  rather 
than  up  to  five;  that  such  advisors  have 
no  direct  or  indirect  interest  in  the 
commercial  production,  sale,  promotion 
or  distribution  of  beef,  or  in  any  food 
industry  corporation;  that  the  Order  be 
modified  to  require  that  the  consumer 
advisors  be  paid  for  actual  work 
performed  (addressed  later  in  this 
decision);  and  that  the  provision 
authorizing  consumer  advisors  not  be 
included  in  the  membership  section. 
These  points  are  addressed  in  the 
following  paragraphs. 

First,  Board  membership  is 
specifically  provided  for  in  Section  8  of 
the  Act,  and  although  the  legislative 
history  of  the  Act  recommends 
appointment  of  consumer  advisors,  there 
is  no  authority  in  the  Act  or  in  its 
legislative  history  for  consumer 
representatives  to  be  included  on  the 
Board  as  voting  members  whether  their 
votes  are  counted  or  not.  Accordingly, 
the  Order  has  been  drafted  to  provide 
for  non-voting  consumer  advisors.  The 
intent  of  the  Order  language,  however,  is 
to  allow  the  consumer  advisors  to 
attend  Board  meetings  as  advisors  to  the 
Board  and  that  they  should  be  provided 
with  sufficient  information  to  allow 
them  to  carry  out  their  responsibilities 
to  consumers  as  well  as  to  the  Board. 
Further,  it  has  been  determined  that 
details  regarding  the  conduct  of  Board 
meetings,  such  as  what  information 
should  be  p’aced  in  the  minutes  thereof, 
could  be  more  appropriately  addressed 
in  the  Board  by-laws  or  regulations. 

Second,  the  purpose  for  allowing  "up 
to  five"  advisors  as  opposed  to  requiring 
“five"  advisors  is  to  provide  the 
Secretary  flexibility  in  selecting  and 
replacing  such  advisors  to  assure  that 
the  persons  selected  are  qualified  to 
exercise  their  responsibilities.  While  it 
is  intended  that  there  shall  be  five 
consumer  advisors,  the  language 
providing  for  up  to  five  advisors 
provides  necessary  flexibility. 

Third,  while  it  is  important  that 
individuals  selected  as  consumer 
advisors  be  objective  and  represent 
consumers  in  a  manner  unaffected  by 
bias  or  outside  interests,  the  conflict  of 
interest  restrictions  proposed  by  CNI 
seem  to  be  unduly  broad  and  might 


prohibit  otherwise  well-qualified 
candidates  from  serving  as  advisors. 

Finally,  CNI  excepted  to  the  inclusion 
of  the  provision  for  consumer  advisors 
in  the  Membership  section  of  the  Order, 
because  inclusion  of  this  provision 
therein  may  be  used  by  the  Board  to 
deny  compensation  to  advisors.  The 
limitation  on  compensation,  however,  is 
limited  to  Board  members  and  alternates 
and  is  provided  for  in  another  section  of 
the  Order. 

For  the  reasons  set  forth  in  the 
preceding  paragraphs,  CNI's  exceptions 
concerning  the  makeup  of  the  Board  and 
the  selection  of  consumer  advisors  are 
not  adopted. 

Apart  from  the  CNI  exceptions, 
several  exceptions  were  filed 
recommending  that  no  provision  for 
consumer  advisors  be  made  in  the 
Order.  For  the  reasons  previously 
outlined,  the  recommendation  to 
eliminate  the  provision  for  consumer 
advisors  is  not  adopted. 

An  exception  was  filed  recommending 
that  at  least  five  advisors  representing 
slaughterers  be  appointed  to  the  Beef 
Board  in  as  much  as  the  Order  provides 
for  up  to  five  consumer  advisors  to  the 
Board.  However,  the  hearing  evidence 
fails  to  establish  a  basis  for  such  a 
provision  in  the  Order  Further,  the 
Order  already  contains  authority  for  the 
Beef  Board  to  establish  advisory  groups. 
Accordingly,  due  to  the  important  role  of 
slaughterers  in  this  program,  the 
appointment  of  an  advisory  group 
composed  of  slaughterers  seems  likely. 

It  was  stated  at  the  public  hearing  by 
some  witnesses  that  elected  Board 
members  would  be  more  representative 
of  producers  than  appointed  members. 
However,  Section  8(b)  of  the  Act 
provides  that  the  Beef  Board  and  its 
alternates  shall  be  composed  of  cattle 
producers  appointed  by  the  Secretary. 
Accordingly,  there  is  no  authority  to 
include  in  the  Order  provisions  for  the 
election  of  board  members.  The  Order 
does  provide  for  producer  input  through 
the  caucussing  of  eligible  organizations 
to  nominate  Board  members  and 
alternates. 

Term  of  Office. — The  term  of  office  for 
Board  members  and  their  alternates  is 
three  years  as  provided  in  the  Act. 
However,  initial  appointments  shall  be, 
proportionately  for  one,  two,  and  three- 
year  terms.  The  staggered  terms  for 
Board  members  will  prevent  the 
possibility  of  all  experienced  Board 
members  leaving  the  Board  at  the  same 
time  and  should  help  provide  continuity 
of  program  efforts  and  program 
direction.  The  Secretary  shall  determine 
on  a  random  basis  which  initial 
members  shall  serve  for  one,  two,  and 
three-year  terms,  though  assuring  that 


the  terms  of  members  from  a  geographic 
area  with  multiple  representation  expire 
at  different  times. 

No  person  may  serve  more  than  six 
consecutive  years  as  a  Board  member  or 
alternate,  except  that  members 
appointed  to  the  initial  Board  for  terms 
of  one  or  two  years  are  eligible  to  serve 
two  additional  consecutive  terms. 
However,  the  limitation  does  not 
preclude  a  member  or  alternate  from 
switching  to  the  other  capacity  at  the 
end  of  the  six-year  period.  For  example, 
a  Board  member  could  serve  six 
consecutive  years  as  a  Board  member, 
then  serve  as  an  alternate,  and  then 
serve  again  as  a  Board  member  for  an 
additional  six  consecutive  years. 

Although  an  alternate  member  may 
serve  at  Board  meetings  in  the  absence 
of  the  Board  member,  to  allow  producers 
the  greatest  opportunity  to  designate 
who  will  represent  them  on  the  Board, 
the  Order  provides  that  alterenates  do 
not  automatically  move  from  being  an 
alternate  to  a  Board  member  when  a 
vacancy  occurs. 

Certification  of  Organizations. — 
Record  evidence  shows  that  there  are 
many  organizations  representing  cattle 
producers  throughout  the  country. 
Although,  the  Department  is  charged 
with  the  responsibility  of  setting  the 
criteria  to  be  used  in  determining  the 
eligibility  of  organizations  to  nominate 
members  of  the  Board,  as  required  by 
the  Act,  the  Order  includes  specific 
criteria  that  must  be  considered  in 
evaluating  all  organizations  requesting 
certification.  As  required  by  the  Act,  the 
primary  consideration  in  determining 
the  eligibility  of  an  organization  is 
whether  it  represents  a  substantial 
number  of  producers  who  produce  a 
substantial  number  of  cattle.  The 
Department  has  the  final  authority  to 
make  the  determination  if  a  organization 
is  or  is  not  eligible. 

Record  testimony  supports  the 
position  that  the  bulk  of  the 
organizations  which  should  be  certified 
should  be  Statewide  organizations. 
Statewide  and  regional  organizations 
which  meet  the  specified  criteria  would 
be  eligible  for  certification. 

Organizations  which  represent  a 
significant  area  within  a  State  and  meet 
the  specified  criteria  would  also  be 
eligible  for  certification.  It  is  not 
anticipated  that  county  organizations 
would  be  certified  since  membership  in 
a  county  organization  generally 
duplicates  the  membership  of  State  and 
regional  organizations.  Further,  in  the 
context  of  a  national  program,  county 
organizations,  normally,  would  not 
represent  a  substantial  number  of 
producers  with  a  substantial  volume  of 
cattle  production.  The  certification 
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process  will  be  initiated  by  the 
Department  through  media 
announcements  that  organizations  may 
apply  for  certification  during  a  specified 
period.  Organizations  subsequently 
certified  will  be  notified  and  asked  to 
caucus  within  specific  geographic  areas 
for  the  purpose  of  submitting 
nominations  for  the  Board. 

The  proposed  Order  required  that 
following  the  original  certification  of  an 
organization,  recertification  would  be 
required  at  any  time  the  organization 
wished  to  make  nominations.  Because 
this  could  require  organizations  within  a 
geographic  area  with  multiple 
representation  on  the  Board  to  request 
recertification  each  year,  this 
requirement  is  found  to  be  burdensome 
and  unnecessary.  Under  normal 
conditions,  an  organization’s 
membership  and  purpose  does  not 
change  significantly  within  five  years, 
how'ever,  if  the  Department  should  have 
reason  to  suspect  that  an  organization’s 
status  has  changed  it  can  request 
recertification.  It  is  possible  that 
organizations  whose  status  had  changed 
could  be  identified  through  the  caucus 
process.  Also,  five  years  would  seem  to 
be  adequate  to  require  recertification 
and  will  not  create  an  unnecessary 
burden  on  organizations  or  the 
Department.  Accordingly,  the  Order 
provides  that  after  the  original 
certification  of  organizations,  the 
Department  will  require  recertification 
at  least  once  every  five  years,  and  may 
request  recertification  at  any  time. 

It  w'as  suggested  in  the  hearing 
testimony  that  the  certification  section 
may  allow  the  certification  of  an 
excessive  number  of  localized 
organizations  which  would  diffuse  the 
nomination  process  making  the  selection 
of  the  best  qualified  candidates  for 
Board  membership  difficult.  It  was  also 
suggested  that  the  criteria  listed  in  the 
section  did  not  restrict  certification  to 
those  producers  groups  that  are  truly 
representative  of  producers  in  an  entire 
geographic  area,  or  to  those  groups 
whose  basic  policies  and  funding  come 
from  cattle  producers.  The  Department 
is  not  limited  to  the  criteria  specified  in 
the  Order,  and  has  the  flexibility  to 
establish  standards  to  eliminate  such 
problems  if  they  should  develop.  The 
record  does  not  support  the  conclusion 
that  these  problems  will  actually  occur, 
particularly  in  light  of  the  fact  that  the 
criteria  for  certification  necessitate  the 
evaluation  of  organizations  against 
national  standards  to  determine 
whether  each  applicant  represents  a 
substantial  number  of  producers  who 
produce  a  substantial  volume  of  cattle. 


Nominations. — Orderly  procedures, 
determind  by  the  Department,  are 
established  for  producer  organizations, 
associations,  general  farm 
organizations,  and  cooperatives  within  a 
geographic  area,  to  submit  nominations 
for  Board  members  and  alternates  to  the 
Department.  It  is  essential  that  the 
nominations  and  appointments  be 
completed  in  a  timely  fashion,  but 
adequate  time  must  be  provided  for 
producers  to  consider  and  select  their 
nominees  and  for  the  Secretary  to  make 
the  appointments.  Following  the 
certification  of  organizations  and  the 
caucussing  of  such  organizations 
nominations  shall  be  submitted  to  the 
Department  within  a  time  period 
specified  by  the  Department. 

The  Order  provides  that  at  least  two 
nominations  will  be  provided  to  the 
Secretary  for  each  member  and  each 
alternate  member  to  be  appointed  for 
each  geographic  area.  Although 
proponents  proposed  and  testified  that  a 
single  nomination  for  each  position  on 
the  Board  would  be  sufficient,  it  has 
been  determined  that  such  a 
requirement  would  not  best  serve  the 
interests  of  producers  in  having  the 
Board  promptly  and  efficiently 
constituted.  The  record  shows  that 
unnecessary  delays  and  costs  could  be 
incurred  if  the  Secretary  were  to  reject  a 
nomination.  Organizations  within  the 
affected  geographic  area  would  be 
forced  to  hold  a  second  caucus  to  arrive 
at  a  substitute  nomination.  This  could  be 
costly  and  would  require  additional 
time.  The  Act  states  that  the  Secretary 
shall  appoint  such  members  and 
alternates.  The  Act  also  states  that  such 
appointments  shall  be  made  from 
nominations  submitted.  In  this  context, 
the  term  “nominations”  can  be  read  to 
imply  that  more  than  one  person  will  be 
nominated  for  each  member  and  each  * 
alternate  to  be  appointed. 

For  the  above  reasons  the  Order 
requires  that  at  least  two  nominations 
be  obtained  by  the  Department  for  each 
member  and  each  alternate  member  to 
be  appointed  in  each  geographic  area. 

After  the  initial  Board  has  been 
established,  the  Order  provides  that  the 
Department  shall  announce  within  the 
affected  geographic  area  or  areas  when 
a  vacancy  does  or  will  exist.  This  should 
assure  that  the  eligible  organizations  are 
notified  when  a  vacancy  on  the  Board 
exists,  and  thus  provide  the  maximum 
opportunity  for  broad  participation  by 
producers  in  the  nomination  process. 

The  Department  will  establish  deadlines 
for  the  submission  of  nominations  for 
Board  members  and  alternates  so  that 
they  will  be  received  sufficiently  in 
advance  to  permit  the  Secretary  to 


appoint  the  members,  to  inform  them  of 
their  appointment,  and  to  obtain  from 
them  acceptance  of  such  appointments 
before  the  beginning  of  the  term  of  office 
for  which  they  are  being  appointed.  The 
submission  of  these  nominations  to  the 
Department  will  be  at  least  60  days  prior 
to  the  expiration  of  the  terms  of 
members  and  alternates  previously 
appointed  to  the  Board  as  provided  in 
the  Order. 

Hearing  testimony  indicates  that  there 
will  likely  be  more  than  one  eligible 
organization  in  each  geographic  area. 
Such  eligible  organizations  in  each 
geographic  area  shall  caucus  to  jointly 
nominate  at  least  two  qualified 
producers  for  each  member  and  each 
alternate  member  to  be  appointed  to  the 
Board.  This  requirement  should  achieve 
significant  unanimity  in  the  nomination 
process  and  thus  contribute  to  an 
efficient  and  organized  nominating 
procedure.  However,  if  no  agreement  on 
a  joint  nomination  is  reached,  or  if  any 
organization  does  not  agree  with  the 
nomination,  such  eligible  organization(s) 
may  submit  nomination(s)  for  each 
position  to  be  filled.  The  language  in  this 
section  of  the  Order  is  modified  from  the 
proposed  Order  to  show  that  no  eligible 
organization  is  to  be  precluded  from 
participating  in  the  nomination  process. 

In  addition,  if  there  is  no  eligible 
organization  certified  for  a  geographic 
area  or  if  the  Department  determines 
that  a  substantial  number  of  producers 
are  not  members  of,  or  their  interests  are 
not  represented  by  an  eligible 
organization,  the  Department  as 
required  by  the  Act,  will  provide  a 
method  for  such  producers  to  submit 
nominations.  The  record  indicates  that 
most  producers  are  represented  by 
producer  organizations  and  that  most 
organizations  would  likely  caucus  and 
submit  nominations  on  a  joint  basis. 
Thus,  there  is  no  reason  to  conclude  that 
the  nomination  process  will  be  unduly 
burdened  with  numerous  nominations  as 
a  result  of  these  Order  provisions. 

Apportionment  of  members  to  the 
initial  Board  from  the  various 
geographic  areas  established  by  the 
Order  cannot  be  permanent. 
Representation  must  be  reviewed 
periodically  to  take  into  account  shifts 
in  cattle  production  and  thus  insure,  as 
nearly  as  possible,  fair  representation 
on  the  Board  for  producers  from  all 
designated  areas.  Accordingly,  the 
Board  is  required  to  review  the 
distribution  of  membership  periodically, 
and  at  least  every  five  years.  Five  years 
is  an  appropriate  period  of  time  since, 
although  inventory  numbers  of  cattle 
may  vary,  relative  cattle  populations 
between  States  do  not  change  radically 
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in  short  periods  of  time.  Past  trends  in 
cattle  numbers  show  that  major  changes 
in  cattle  numbers  or  shifts  in  production 
could  be  adequately  compensated  for  in 
requiring  the  review  of  Board  member 
distribution  every  five  years.  In  the 
event  circumstances  or  conditions 
should  change  dramatically  before  five 
years  have  elapsed,  the  distribution  of 
membership  could  be  reviewed  at  an 
earlier  date.  Since  the  Act  requires  that 
the  representation  of  producers  on  the 
Board  shall  reflect,  to  the  extent 
practicable,  the  proportion  of  cattle 
produced  in  each  geographic  area,  it  has 
been  determined  that  it  would  be 
inappropriate  to  include  in  the  Order 
any  other  criteria  such  as  the  level  of 
cash  assessments,  cash  receipts  for 
cattle,  and  other  related  factors  when 
redefining  geographic  areas  for  Board 
membership.  To  avoid,  as  much  as 
possible,  the  unnecessary  disruption  of 
the  Board’s  activities,  changes  made 
when  redefining  the  geographic  areas 
should  be  made  at  the  expiration  of  the 
terms  of  members.  Likewise,  this 
procedure  will  minimize  the 
inconvenience  to  Board  members  from 
geographic  areas  where  the  number  of 
members  is  being  reduced  and  will 
contribute  to  fair  representation  of 
producers. 

Appointments. — As  required  in  the 
Act,  the  Order  provides  that  the 
Secretary  will  appoint  Board  members 
and  an  alternate  for  each  member  from 
nominations  submitted.  Representation 
on  the  Board  will  be  by  geographic  area. 
Written  notice  of  their  acceptance  of  the 
appointment  should  be  submitted  to  the 
Department  promptly  by  member  and 
alternate  designates  so  that  the  initial 
Board  can  be  fully  convened  without 
inordinate  delay.  This  will  allow 
replacements  to  be  promptly  appointed 
if,  for  any  reason,  a  designated  member 
or  alternate  is  unable  to  serve  after 
being  appointed.  The  Order  and  the  Act 
state  that  the  Secretary  shall  appoint  the 
Board  members  and  alternates.  The 
proponents  testified  that  the  term 
"select”  would  be  more  descriptive, 
however,  the  term  “appoint”  is  a 
commonly  used  and  understood  term 
and  is  used  to  conform  with  the  Act. 

Vacancies. — The  procedures  used  to 
fill  unexpired  terms  when  vacancies 
occur  are  the  same  as  those  specified  for 
the  routine  nomination  and  appointment 
of  members  and  alternates  for  full  terms. 
It  is  important  that  vacancies  be  filled 
promptly  in  order  to  maintain  full 
membership  and  representation  on  the 
Board  so  all  producers  will  be 
adequately  represented  to  provide 
continuity,  and  so  there  will  be  a 
minimum  of  disruption  in  the  functioning 


of  the  Board.  However,  should  a 
vacancy  occur  within  6  months  of  the 
expiration  of  the  term  of  a  Board 
member  or  alternate,  the  Secretary  need 
not  fill  the  vacancy.  In  such  a  case  the 
alternate  of  the  member  will  serve  in  his 
or  her  stead  since  the  cost  of  nominating 
and  appointing  a  new  member  cannot  be 
justified  for  such  a  short  period  of  time. 

Alternate  Members. — As  required  by 
the  Act,  each  Board  member  has  an 
alternate  designated  to  serve  in  his  or 
her  place  as  necessary.  On  occasion,  a 
Board  member  may  find  it  necessary  to 
be  absent  from  Board  meetings  and  in 
such  cases  his  or  her  alternate  will  serve 
in  his  or  her  stead.  Alternate  members 
should  be  available  to  attend  meetings 
as  necessary  so  that  the  business  affairs 
of  the  Board  will  not  be  impaired.  Also, 
in  the  event  of  a  vacancy  on  the  Board 
for  any  reason,  the  alternate  will  act 
until  a  successor  is  appointed.  This  will 
enable  the  producers  from  the 
geographic  area  where  the  vacancy 
occurs  to  continue  to  be  represented. 

The  Beef  Board  may  determine  and 
assign  duties  to  an  alternate.  The  same 
criteria  and  procedures  are  used  for 
nominating  and  appointing  alternates  as 
those  for  Board  members.  In  the  event  of 
a  vacancy,  the  alternate  member  does 
not  automatically  accede  to  Board 
membership,  but  nothing  precludes  an 
alternate  from  replacing  or  succeeding  a 
member,  if  nominated  for  membership. 
Further,  to  encourage  the  participation 
of  a  variety  of  producers  on  the  Board 
and  thus  bring  in  new  ideas,  alternates, 
like  members,  are  limited  to  six 
consecutive  years  of  service  as  an 
alternate.  In  the  event  that  an  alternate 
is  appointed  to  the  Board  as  a  member, 
that  alternate  is  permitted  to  serve  up  to 
two  consecutive  terms  in  that  capacity, 
without  regard  to  the  length  of  time 
served  as  an  alternate. 

Procedure. — To  insure  the  proper 
conduct  of  meetings,  the  Board  should 
adopt  bylaws  governing  its  organization 
and  operation.  However,  the  method  of 
voting  in  decisions  of  the  Board  and 
quorum  requirements  are  specified  in 
the  Order  to  assure  producers  that  these 
basic  requirements  for  the  conduct  of  a 
meeting  are  observed. 

The  presence  of  a  majority  of  the 
members  and  alternates  acting  for 
members  constitutes  a  quorum.  While  it 
was  suggested  in  hearing  testimony  that 
the  presence  of  two-thirds  of  the 
members  and  alternates  acting  for 
members  should  constitute  a  quorum  the 
record  fails  to  show  the  need  for  such  a 
requirement.  Further,  it  is  possible  that 
such  a  requirement  could  unduly  hamper 
the  Board's  ability  to  meet  and  conduct 
business,  particularly  in  light  of  the  fact 


that  members  will  be  attending  from  all 
areas  of  the  nation.  In  addition,  it  is 
common  practice  for  the  presence  of 
fifty  percent  of  the  membership  of 
corporate  boards  and  similar 
organizations  to  constitute  a  quorum.  On 
any  vote  taken  by  the  Board,  a  majority 
of  those  present  and  voting  must  concur 
before  any  action  can  be  taken.  Finally, 
to  encourage  maximum  attendance  at 
meetings  all  votes  cast  at  an  assembled 
meeting  shall  be  cast  in  person  with  no 
proxy  voting  permitted. 

An  exception  was  received  suggesting 
that  subsection  (a)  of  the  Procedure 
section  be  modified  by  adding:  “*  *  * 

At  assembled  meetings  all  votes  shall  be 
cast  in  person  and  recorded  (upon  the 
motion  of  any  voter  whose  vote  counts. 
The  vote  of  a  consumer  advisor  shall 
always  be  recorded).”  The  suggestion  is 
not  adopted  as  a  provision  in  the  Order, 
since  it  has  been  determined  that 
specific  details  of  the  Board  operation 
such  as  this  should  be  addressed  in  the 
bylaws  of  the  Board.  This  approach  will 
allow  for  changes  in  procedures  due  to 
unforseen  or  changed  circumstances, 
without  requiring  amendment  to  the 
Order  which  would  necessitate  a 
producer  referendum. 

It  is  necessary  that  the  Board  adopt 
procedures  which  will  assure  that  it 
operates  properly  and  efficiently  and  it 
should  schedule  regular  meetings. 
However,  there  may  be  instances  when 
it  is  necessary  to  transact  routine, 
noncontroversial  business  or  take  rapid 
action  at  times  when  it  would  be 
expensive  and  unnecessary  to  call  an 
assembled  meeting.  Therefore,  the 
Board  is  authorized  to  vote  by 
telephone,  telegraph,  or  other  means  of 
communication  in  such  instances. 
However,  to  avoid  any 
misunderstanding  and  to  assure  an 
accurate  record  of  all  Board  actions,  any 
such  vote  by  telephone  shall  be 
confirmed  promptly  in  writing.  The 
Board  shall  have  the  authority  to 
determine  when  it  will  be  necessary  to 
transact  business  without  calling  an 
assembled  meeting.  It  was  suggested  in 
the  hearing  testimony  that  it  was 
extremely  unlikely  that  a  situation 
important  enough  to  require  this  type  of 
action  would  occur,  and  that  authority 
to  transact  business  in  this  fashion 
should  not  be  provided.  Although  the 
record  does  not  indicate  that  such 
emergency  type  actions  will  be  common 
or  frequent,  it  is  determined  that 
important  situations  requiring  an 
immediate  decision  of  the  Board  may 
arise  and  that  it  is  prudent  to  provide  for 
such  an  occasion,  therefore  the 
suggestion  to  eliminate  this  authority  is 
not  adopted. 
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Compensation. — The  Act  requires  that 
Board  members  and  alternates  shall 
serve  without  compensation,  and  that 
they  be  reimbursed  for  necessary  and 
reasonable  expenses  incurred  when  in 
the  performance  of  their  duties  under 
the  Order.  The  record  indicates  that 
consumer  advisors  should  also  be 
reimbursed  for  necessary  and 
reasonable  expenses  incurred  when  in 
the  performance  of  their  duties  under 
the  Order.  The  Board,  with  the  approval 
of  the  Department,  shall  set  standard 
procedures  governing  reimbursement, 
including  the  forms  to  be  used,  receipts, 
or  other  documents  required,  and  the 
limits  of  reasonable  expenses.  Proposal 
Number  2,  which  was  submitted  to  the 
Department  by  the  Community  Nutrition 
Institute,  proposed  that  the  Order 
require  that  consumer  advisors  to  the 
Board  be  paid  for  actual  work 
performed.  Although  the  record  fails' to 
support  such  a  provision  as  a 
requirement,  there  is  no  statutory 
prohibition  to  the  payment  of 
compensation  by  the  Board  for  services 
of  employees  and  contractors  in 
connection  with  work  performed  for  the 
Board.  Accordingly,  it  is  determined  that 
the  Order  should  not  prohibit  the 
payment  of  such  compensation,  but 
should  provide  the  Board  flexibility  to 
exercise  its  authority  under  the 
contracting  provision  of  the  Order  as 
specified  in  §  1260.146[e)  to  compensate 
advisors  to  the  Board  for  work 
performed  when  determined  to  be 
appropriate  to  obtain  the  services  of 
well-qualified  candidates  for  these 
positions. 

Exceptions  were  filed  stating  that  in 
no  circumstance  should  consumer 
advisors  to  the  Board  receive 
compensation  beyond  reimbursement 
for  necessary  and  resonable  expenses 
incurred  in  the  performance  of  their 
duties.  In  contrast,  an  exception  was 
filed  opposing  the  Order’s  failure  to 
require  payment  to  consumer  advisors 
for  work  performed.  For  the  reasons 
previously  stated,  it  is  determined  that 
the  flexibility  should  exist  to 
compensate  advisors  to  the  Board,  but 
that  compensation  should  not  be 
required  in  the  Order.  Accordingly, 
neither  suggestion  is  adopted. 

Powers. — The  Board  must  have  the 
powers  specified  in  Section  8  of  the  Act 
in  order  to  effectively  provide 
administrative  direction  to  the  program. 
The  Board  has  the  power  to  administer 
all  terms  and  provisions  of  the  Order 
and  carry  out  the  plans  and  programs 
authorized  by  the  Act.  Further,  the 
Board  is  empowered  to  develop  rules 
and  regulations  necessary  for 
implementing  and  operating  the  program 


created  by  the  Order.  Such  rules  and 
regulations  will  be  issued  by  the 
Secretary,  after  review  and  approval 
thereof,  under  the  authority  of  the  Act, 
published  in  the  Code  of  Federal 
Regulations,  and  will  have  the  force  and 
effect  of  law.  Therefore,  it  would  be 
incumbent  upon  the  Board  to  draft  the 
proposed  rules  and  regulations  and 
submit  them  to  the  Department  for 
review,  appropriate  revision,  and 
issuance.  Such  rules  and  regulations 
should  specify  the  detailed  procedures 
under  which  the  program  would  operate. 
They  would  govern  the  method  of 
collecting  assessments,  the  refund 
procedures,  the  actions  to  be  taken  to 
implement  specific  programs,  the 
records  that  must  be  kept  by 
slaughterers  and  others,  and  the  related 
provisions  necessary  to  meet  *he 
requirements  of  the  Order. 

The  Board  has  the  power  to 
investigate  alleged  violations  of  rules 
and  regulations  issued  pursuant  to  the 
Order.  Procedures  established  for 
handling  such  violations  should  assure 
fair  and  equitable  treatment  in  all 
instances.  The  Board  should  take  all 
reasonable  steps  to  settle  violations  and 
in  the  event  that  settlement  cannot  be 
reached,  report  violations  to  the 
Department  for  appropriate  action.  The 
reported  violation  should  include  the 
necessary  facts  and  details  of  the 
specific  violation  that  will  allow  the 
Department  to  take  corrective  action. 

Problems  may  arise  or  conditions  may 
change  within  the  industry  that  would 
necessitate  amendments  to  the  Order. 
The  Board  should  maintain  regular 
surveillance  of  the  need  for  amendments 
to  the  Order  and  recommend  such 
amendments  of  the  Order  to  the 
Department  when  it  deems  that  such 
action  is  necessary. 

Duties.  The  duties  of  the  Board  as  set 
forth  in  the  Order  are  necessary  for 
fulfilling  its  functions  as  designated  in 
the  Act.  These  duties  are  similar  to 
those  specified  for  administrative 
agencies  under  other  programs  of  this 
nature.  The  record  justifies  that  such 
duties  are  necessary.  The  stated  duties 
provide  authority  and  guidance 
concerning  many  details  common  to  the 
operation  of  an  administrative  entity 
such  as  the  Board.  They  include  the  duty 
to  meet  and  organize,  elect  officers,  and 
establish  committees  and 
subcommittees  of  Board  members  as 
necessary  to  handle  the  affairs  of  the 
Board.  An  exception  was  filed 
recommending  that  the  publication  of 
Board  bylaws  and  amendments  in  the 
Federal  Register  for  comment  be 
required.  There  is  no  hearing  evidence 
to  support  the  need  for  such  a  provision. 


Accordingly,  the  recommendation  is  not 
adopted. 

The  Board  also  has  authority  to 
appoint  advisory  groups  which  should 
be  done  with  the  approval  of  the 
Department.  Such  advisory  groups 
would  include  persons  who  are  not 
members  of  the  Board,  in  order  to  gain 
added  expert  advice  and  counsel  on 
problems,  procedures,  and  programs. 
These  advisory  groups  can  act  in  an 
advisory  position  only;  final  decisions 
and  actions  are  reserved  to  the  Board; 
and  only  the  Board  may  take  action^ 
authorizing  the  expenditure  of  the  funds. 
The  Board  has  the  authority  to 
reimburse  advisory  group  members  for 
travel  and  other  expenses  arising  from 
their  assignments.  Compensation  of 
advisors  is  also  permitted. 

Additional  language  was  proposed  in 
hearing  testimony  to  require  that  "if  an 
officer  of  the  Beef  Board  is  also  an  office 
of  a  private  beef  group  engaged  in 
programs  to  influence  Government 
policy,  he  shall  disclaim  such  identity 
when  speaking  for  the  Board.”  The 
record  fails  to  show  that  such  an  Order 
provision  is  necessary.  Accordingly,  the 
suggestion  to  change  the  Order  is  not 
adopted.  However,  if  it  is  determined  to 
be  necessary,  this  matter  could  be 
addressed  in  bylaws  of  the  Board. 

The  Act  provides  that  the  Beef  Board 
shall  appoint  from  its  members  an 
Executive  Committee,  consisting  of 
seven  to  eleven  members.  Hearing 
testimony  indicated  that  an  Executive 
Committee  of  11  members  is  necessary 
to  effectively  represent  the  varied 
interests  of  producers  in  the  various 
geographic  regions.  The  Beef  Board  shall 
divide  the  United  States  into  six,  seven, 
or  eight  regions  on  the  basis  of  cattle 
population  with  the  approval  of  the 
Department.  The  members  of  the  Beef 
Board  from  each  of  these  regions  shall 
select  one  nominee  to  serve  on  the 
Executive  Committee.  The  remaining 
members  of  the  Executive  Committee 
will  be  selected  by  the  Board  on  an  at- 
large  basis,  but  in  no  event  shall  more 
than  two  members  of  the  Executive 
Committee  be  from  one  geographic  area. 
The  Order  specifies  that  initially  there 
shall  be  eight  geographic  regions  and 
each  region  will  provide  one  member  of  . 
the  Executive  Committee.  Three 
members  will  be  chosen  on  an  at-large 
basis.  The  Act  requires  the  Executive 
Committee  to  be  broadly  representative 
of  the  beef  industry  and  it  is  anticipated 
that  through  the  selection  process  this 
will  be  accomplished. 

Periodic  review  of  the  regions 
established  is  not  specifically  provided 
for  in  the  Order  although  this  should  be 
done  at  least  once  every  five  years, 
preferably  in  concert  with  the 
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realignment  of  geographic  areas  for 
Board  membership  to  assure  fair 
representation  on  the  Executive 
Committee.  To  enable  it  to  function 
more  efficiently,  the  Beef  Board  shall 
delegate  to  the  Executive  Committee 
authority  to  employ  staff  members,  to 
specify  their  duties  and  compensation, 
and  to  administer  the  provisions  of  the 
Order  under  the  direction  of  the  Board 
and  within  policies  established  by  the 
Board. 

An  exception  was  received  suggesting 
that  the  Executive  Committee  should  be 
limited  to  five  members  and  that  these 
members  should  be  limited  to  one  three- 
year  term.  The  exception  which  would 
limit  the  Executive  Committee  to  five 
members  can  not  be  adopted  since  the 
Act  requires  that  the  Executive 
Committee  be  composed  of  seven  to 
eleven  members.  The  suggestion 
concerning  the  limit  of  one  three-year 
term  on  the  Executive  Committee  is  not 
adopted  because  there  is  no  record 
evidence  to  support  it  and  such  detail 
would  be  more  appropriately  considered 
in  the  bylaws  of  the  Board. 

A  major  duty  of  the  Board  is  the 
development  of  plans  and  projects  to 
implement  the  Order.  The  Board  has 
authority  under  the  Act  to  initiate 
contracts  or  agreements  with  other 
organizations  to  conduct  program 
activities.  So  that  all  producers  will 
share  evenly  in  the  benefits  derived 
from  this  assessment  program,  the  Beef 
Board  shall  endeavor  to  provide  wide 
dissemination  among  producers  of  any 
supply,  demand,  or  other  economic 
information  which  it  develops. 

The  proposal  provided  that  certain 
information  could  be  kept  confidential 
when  required  by  a  contract  between 
the  Board  and  the  contracting  party 
which  is  developing  such  information. 
This  provision  has  not  been  adopted 
however,  because  the  record  fails  to 
established  the  need  for  such  authority 
and  because  it  is  not  found  to  be 
consistent  with  the  policies  of  the  Act. 

Further,  including  such  a  provision  in 
the  Order  could  possibly  have  an 
adverse  effect  on  producers  resulting 
from  the  withholding  of  information 
developed  through  projects  funded  in 
whole  or  in  part  with  assessments 
collected  from  producers  under 
authority  of  the  Act. 

As  required  in  the  Act  and  in  the 
Order,  to  assure  that  assessment  funds 
are  properly  spent  and  accounted  for, 
contractors  shall  be  required  to  develop 
plans  and  projects,  to  outline  procedures 
to  be  followed  in  completing  the  plans 
and  projects,  and  to  prepare  a  detailed 
budget  of  the  estimated  costs  thereof,  all 
of  which  shall  be  submitted  to  the 
Board.  Further,  contractors  are  required 


to  keep  adequate  records  and  submit 
regular  reports  of  their  activities  on  a 
project  showing  progress  made, 
disbursement  of  funds  and  any  other 
relevant  information  required  by  the 
Board  or  the  Department.  Contracts  and 
agreements  of  the  Board  may  become 
effective  only  upon  approval  of  the 
Department.  In  addition  to  contracting 
with  others,  the  Board  has  authority  to 
conduct  program  activities  on  its  own 
when  approved  by  the  Department. 

The  Board  shall  prepare  a  budget  of 
its  anticipated  income  and  expenses 
each  fiscal  period  and  submit  it  to  the 
Department  for  approval. 

The  Department  should  specify  the 
date  for  submission  of  the  budget  for 
approval,  allowing  adequate  time  for 
review  prior  to  the  beginning  of  the 
fiscal  period.  In  addition  to  income  and 
expenses,  the  budget  statement  should 
show  program  plans,  the  distribution  of 
anticipated  expenses  for  each  major 
program  category,  the  estimated  cost  for 
administration,  and  detailed 
justification  of  the  plans.  The  Board  is 
required  by  the  Act  to  submit  copies  of 
the  budget,  as  approved  by  the 
Department,  to  the  House  Committee  on 
Agriculture  and  the  Senate  Committee 
on  Agriculture  and  Forestry. 

An  exception  was  filed  concerning  the 
section  of  the  Order  which  provides  that 
the  Board  will  develop  and  submit  plans 
or  projects  to  the  Department  for 
approval.  The  exceptor  points  out  that 
the  language  in  the  Order  is  more 
general  than  the  corresponding  language 
in  the  Act.  The  exceptor  suggests  that 
the  Order  be  modified  to  include  the 
specific  language  of  the  Act  and 
appropriate  elaboration  thereon. 
Although  this  Order  language  is  more 
general  than  the  language  in  the  Act,  all 
of  the  specific  requirements  of  the  Act 
are  included  in  the  Order.  Accordingly, 
the  suggestion  is  not  adopted. 

An  exception  was  filed  suggesting 
that  the  Older  should  authorize  the 
Department  to  withdraw  approval  from 
plans  or  projects,  temporarily  or 
permanently,  if  approval  would 
originally  have  been  denied  under 
occurring  circumstances.  However,  the 
Department’s  oversight  authority 
already  applies  to  ongoing  projects  as 
well  as  to  the  original  approval  of  all 
plans,  projects,  and  budgets. 
Accordingly,  the  suggestion  is  not 
adopted. 

An  exception  was  filed  suggesting 
that  the  publication  of  Board  budgets 
and  financial  statements  in  the  Federal 
Register  for  comment  be  required.  Since 
there  is  no  hearing  evidence  to  support 
the  need  for  such  a  provision  in  the 
Order,  the  suggestion  is  not  adopted. 


Other  duties  of  the  Board  which  are 
outlined  in  the  Order  are  those 
necessary  to  assure  that  it  operates  in  a 
business-like  fashion.  They  involve 
requirements  for  maintaining  records 
and  submitting  reports  of  activities  as 
required  by  the  Department,  making 
annual  reports  of  activities  to  producers 
and  the  public  accounting  for  funds 
received  and  expended  each  fiscal 
period,  and  initiating  an  annual  audit  of 
its  financial  status  by  a  certified  public 
accountant.  Further,  the  Board  is 
required  to  give  the  Department  the 
same  notice  of  ail  meetings,  including 
committee  and  emergency  meetings,  as 
is  given  Board  members  and  to  provide 
any  other  information  pertaining  to  the 
Order  which  the  Department  requests. 

An  exception  was  received  suggesting 
that  reports  of  Board  activities  should 
be  made  available  through  the 
newsletters  of  county  ASCS  offices.  The 
Order  contemplates  that  the  Board  will 
adequately  inform  producers  of  its 
activities  as  well  as  providing 
information  to  consumers  and  other 
segments  of  the  beef  industry.  The 
Order  requires  the  Board  to  periodically 
prepare  and  make  public  and  to  make 
available  to  producers  reports  of 
activities  carried  out.  Accordingly,  since 
the  Order  already  provides  for  producer 
information  and  since  the  record  fails  to 
show  that  distribution  of  newsletters 
through  county  ASCS  offices  is 
necessary,  this  suggestion  is  not 
adopted.  . 

An  exception  was  received 
recommending  that  the  Order  provide 
that  all  consumer  advisors  receive 
notice  of  Board  meetings.  As  stated 
previously  in  this  Decision,  the  record 
indicates  that  input  from  consumer 
advisors  is  important  to  many  of  the 
Board’s  deliberations  and  activities  and 
thus,  by  authorizing  appointment  of  such 
advisors,  the  Order  contemplates  that 
they  will  regularly  be  invited  to  attend 
Board  meetings  to  advise  the  Board  in 
the  exercise  of  its  responsibilities. 
Therefore,  it  is  determined  that 
amending  the  Order  is  not  necessary, 
and  the  recommendation  is  not  adopted. 

Programs  and  projects.  The  Board  has 
the  authority  to  determine  the  type  of 
research,  market  development, 
education,  producer  information, 
consumer  information,  promotion,  and 
advertising  projects  to  be  undertaken, 
and  it  is  charged  with  the  responsibility 
of  initiating  and  recommending  to  the 
Department  the  establishment  of  such 
projects  as  are  authorized  by  the  Act. 
However,  it  is  intended  that  promotion 
and/or  advertising  activities  should  be 
substantially  devoted  to  presenting 
nutritional  or  other  educational 


72852 


Federal  Register  /  Vol.  44,  No.  242  /  Friday,  December  14, 1979  /  Proposed  Rules 


information,  including  the  results  of 
research  conducted  by  the  Board.  While 
similar  research  and  information 
programs  for  other  commodities  expend 
the  bulk  of  funds  collected  on 
advertising  activities,  hearing  testimony 
suggests  that  a  substantial  share  of 
funds  collected  under  a  Beef  Research 
and  Information  Order  could  be 
effectively  used  in  research  activities 
and  it  is  expected  that  a  significant 
portion  of  the  funds  would  be  used  to 
fund  research. 

An  exception  was  received 
recommending  that  the  Order  be 
modified  to  provide  that  80  percent  of 
the  Board’s  non-administrative  budget 
be  applied  to  the  research  function. 
Although,  a  number  of  witnesses 
testified  as  to  the  importance  of 
research  in  various  areas  which 
supports  the  expectation  that  a 
significant  portion  of  the  Board’s  budget 
will  be  applied  to  research,  the  hearing 
evidence  does  not  support  a  provision 
which  would  require  that  80  percent  of 
the  Board’s  non-administrative  budget 
be  allocated  to  research.  Accordingly, 
the  recommendation  is  not  adopted. 

The  proposal  also  provided  for  plans 
and  projects  including  “public 
relations,"  however,  it  has  been 
determined  that  the  use  of  the  term 
“public  relations"  in  the  Order  is  not 
appropriate.  Accordingly,  this  language 
has  not  been  adopted.  The  plans  and 
projects  should  be  designed  to  assist, 
improve,  or  promote  the  production, 
sale,  marketing,  processing,  distribution, 
and  utilization  of  cattle,  beef,  and  beef 
products.  The  Order  is  broad  and 
flexible  to  enable  the  Board  with  the 
approval  of  the  Department,  to  use  the 
most  efficient  and  effective  methods  of 
carrying  out  the  purposes  of  the  Act. 
Finally,  since  the  program  under  the 
Order  is  to  be  financed  by  producers  in 
all  parts  of  the  nation,  the  Board  shall 
place  emphasis  on  developing  a 
coordinated  national  program,  with 
activities  designed  to  compliment  the 
efforts  of  local,  State,  and  regional 
groups,  organizations,  or  agencies  which 
are  currently  engaged  in  research  and 
promotion  activities. 

The  Board  has  the  authority  under  the 
Act  to  engage  in  programs  designed  to 
expand  sales  in  foreign  markets  for 
cattle,  beef,  and  beef  products.  This  area 
of  activity  should  include  steps  to 
increase  sales  to  present  overseas 
customers  as  well  as  to  develop  new 
outlets  and  tailor  products  to  their 
needs. 

Programs  or  projects  conducted  by  the 
Board  shall  be  periodically  reviewed  to 
determine  if  each  such  program  or 
project  contributes  to  an  effective  and 
coordinated  program  of  research. 


information,  education,  and  promotion. 
Such  review  should  also  determine  if  the 
goals  and  objectives  of  the  program  or 
project  are  being  accomplished  and 
whether  the  expenditure  of  funds  is  still 
justified.  Upon  such  review  the  Board 
shall  terminate  any  program  or  project 
which  it  determines  does  not  further  the 
purposes  of  the  Act. 

As  specified  in  the  Act,  the  Order 
provides  that  no  advertising  or 
promotion  shall  make  any  reference  to 
private  brand  names  of  cattle,  beef,  or 
beef  products  in  order  to  avoid 
discrimination.  The  Board  represents  all 
interests  in  the  industry  and  therefore 
must  be  fair  to  all  segments  and 
elements  of  the  cattle  industry. 
Prohibition  of  the  use  of  false  or 
misleading  claims  on  behalf  of  cattle, 
beef,  or  beef  products  or  false  or 
misleading  statements  with  respect  to 
the  attributes  or  uses  of  competing 
products  is  also  necessary  for  proper 
administration  of  the  Order. 

An  exception  was  filed  stating  that 
the  Order  provision  prohibiting  the  use 
of  false  or  misleading  claims  in 
advertising,  consumer  education,  or 
sales  promotion  is  inadequate  to  prevent 
the  Board  from  disseminating  biased 
research  results  to  trade  associations 
and  other  industry  groups  for  use  as 
objective  scientific  data.  As  previously 
discussed  in  this  decision,  however,  the 
record  contains  no  evidence  to  suggest 
that  the  Board's  research  projects  will 
not  be  objective  or  that  the 
Department’s  oversight  of  the  Board’s 
research  projects  will  be  inadequate. 
Accordingly,  this  exception  is  rejected. 

The  record  shows  that  an  ample  and 
stable  supply  of  beef  for  consumers  is 
clearly  in  the  public  interest. 
Maintenance  and  expansion  of  existing 
markets  and  the  development  of  new 
markets,  both  at  home  and  abroad,  are 
essential  if  the  cattle  industry  is  to  be 
healthy  enough  to  supply  the  needs  of 
consumers.  Therefore,  the  Order 
provides  the  necessary  authorizations 
for  research  designed  to  accomplish  this 
objective.  The  Board  is  authorized  to 
undertake  production  research, 
marketing  research,  product 
development,  and  other  research 
designed  to  improve  efficiency 
throughout  the  production  and 
marketing  chain  from  the  earliest  stages 
of  production  up  to  the  time  the  product 
reaches  the  consumer.  The  results  of 
such  research  and  other  factual 
information  developed  or  discovered 
thereby  should  be  disseminated  to  both 
producers  and  consumers  to  the  extent 
practicable.  Such  research  may  be 
performed  directly  by  the  Board  or 
through  contracts  with  public  and 


private  research  and  development 
agencies  which  are  capable  of 
performing  the  work  needed. 

(d)  State  beef  councils.  Section  16  of 
the  Act  states  that  nothing  in  the  Act 
shall  be  construed  to  preempt  or 
interfere  with  the  workings  of  any  beef 
board,  beef  council,  or  other  beef 
promotion  entity  organized  and 
operating  within  and  by  authority  of  any 
of  the  several  States.  The  stated  purpose 
of  the  Act  is  to  enable  the  development 
of  an  effective  and  continuous  program 
of  research,  consumer  information, 
producer  information,  and  promotion 
designed  to  strengthen  the  cattle  and 
beef  industry’s  position  in  the  market 
place.  A  new  national  program  for  cattle 
and  beef  may  be  aided  through  a 
coordinated  research  and  information 
program  with  existing  State  programs. 

Record  evidence  shows  that  28  States 
have  programs  similar  to  the  national 
program  which  would  be  established 
under  this  Order.  Also,  there  is  a 
national  effort  of  a  similar  nature, 
currently  operating  on  a  voluntary  basis, 
conducted  by  industry  interests  through 
the  National  Livestock  and  Meat  Board. 
A  portion  of  the  funds  collected  in 
connection  with  several  of  the  State 
programs  presently  is  being  forwarded 
to  the  National  Livestock  and  Meat 
Board.  State  programs  differ  widely  in 
several  characteristics,  but  especially 
with  respect  to  the  basis  for  the 
assessments,  the  assessment  rate,  the 
method  of  collection,  the  mandate  under 
which  the  State  programs  operate,  the 
availability  of  refunds,  and  the 
composition  of  the  administrative  body 
of  the  program. 

Many  of  the  representatives  of  State 
beef  research  and  promotion 
organizations,  currently  being  funded 
through  check-off  funds,  that  testified  at . 
the  hearing  stated  that  the 
implementation  of  this  Order  would 
probably  curtail  their  present  source  of 
funding  because  cattle  producers  would 
resist  paying  an  assessment  for  both  a 
State  and  a  national  program.  Thus,  the 
record  reflects  that  the  continued 
existence  of  some  State  programs  would 
depend  on  this  Order  to  provide  the 
funding  necessary  to  support  their  work. 
The  record  further  shows  that  in  some 
aspects  the  national  program  authorized 
under  the  Act  can  achieve  its 
obligations  through  participation  in  a 
coordinated,  cooperative  effort  with 
many  of  the  State  programs  currently 
operating  for  the  benefit  of  beef 
producers.  Such  an  approach  could 
provide  continuity  with  ongoing  State 
programs,  minimize  duplication  of  effort, 
encourage  uniformity  and  assure  that 
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the  total  effort  was  directed  toward 
common  goals. 

However,  the  Board  will  be  expected 
to  continually  analyze  the  results  of 
cooperative  relationships  with  the 
various  State  organizations  and  select 
the  most  effective  approach  in  each 
case. 

Record  evidence  supports  the 
inclusion  of  a  provision  in  the  Order 
which  permits  the  Beef  Board,  upon 
approval  by  the  Department,  to  annually 
allocate  to  qualified  State  beef 
promotion  entities  either  (1)  up  to  ten 
percent  of  net  assessments  paid  by 
producers  in  a  State,  or  (2)  up  to  an 
amount  equal  to  the  State  beef 
promotion  entity’s  collections  for  the  12 
months  preceding  approval  of  the  Order. 
It  was  suggested  in  hearing  testimony 
that  instead  of  basing  the  maximum 
potential  allocation  on  the  amount 
collected  by  a  State  beef  promotion 
entity  during  the  12  months  preceding 
the  approval  of  the  Order,  that  the 
calculation  should  take  into 
consideration  a  longer  period,  such  as 
three  years,  because  most  States  would 
be  experiencing  a  decline  in  revenue  in 
the  12-month  period  preceding  the 
referendum  due  to  declining  cattle  sales. 
Although  it  is  recognized  that  some 
States  may  feel  that  the  most  recent  12- 
month  period  is  not  an  objective  criteria 
for  the  calculation,  it  does  not  appear 
that  any  other  period  would  be  more 
representative  for  all  States  concerned 
when  considering  such  factors  as 
recently  increased  assessment  rates, 
and  increased  or  decreased 
participation  of  producers  in  the  various 
State  programs.  Accordingly,  this 
suggestion  is  not  adopted. 

The  Order  does  not  guarantee  that  the 
Beef  Board  will  automatically  provide 
funds  to  State  beef  promotion  entities 
simply  upon  request.  The  State  beef 
promotion  entities  must  first  meet 
specified  qualifications  to  receive  such 
funds.  Further,  the  Beef  Board’s 
authorization  is  to  allocate  up  to  a 
maximum  level  as  provided  in  the 
formula.  To  qualify  to  receive  any 
amount  of  funding  from  the  Beef  Board  a 
State  beef  promotion  entity  shall  be 
organized  pursuant  to  legislative 
authority  within  the  State  or  be 
organized  pursuant  to  State  charter,  and 
must  demonstrate  an  ability  to  provide 
research,  information,  education,  or 
promotion  consistent  with  the  Act  and 
this  Order.  Since  funding  more  than  one 
beef  promotion  entity  in  a  State  would 
not  contribute  to  a  coordinated  national 
program,  in  no  event  shall  more  than 
one  such  entity  qualify  within  a  State. 
Further,  as  required  by  the  Act.  each 
State  promotion  entity  shall  submit  to 


the  Board  specific  plans  or  projects 
together  with  a  budget  or  budgets 
showing  the  estimated  costs  of  the  plans 
or  projects.  A  State  beef  promotion 
entity  shall  keep  accurate  records  of  its 
activities,  make  periodic  reports  to  the 
Board  of  activities  carried  out.  and  shall 
account  for  funds  received  and 
expended  as  required  by  the  Act.  In 
addition  such  plans  or  projects  shall 
address  the  defined  objectives  of  the 
Board  in  that  funds  will  be  used  for 
advertising,  promotion,  education, 
producer  information,  consumer' 
information,  research,  market 
development,  and  studies  with  respect 
to  the  production,  sale,  processing, 
distribution,  marketing,  or  utilization  of 
cattle,  beef,  and  beef  products  and  the 
creation  of  new  beef  products.  It  is  not 
anticipated  that  funds  allocated  to  a 
State  beef  promotion  entity  would  be 
used  to  fund  programs  which  are 
national  in  scope  and  would  be  more 
appropriately  funded  in  a  direct  manner 
by  the  Beef  Board,  through,  for  example, 
contributions  to  the  National  Livestock 
and  Meat  Board.  State  programs  must  be 
consistent  with  the  goals  and  objectives 
of  the  national  program. 

To  provide  for  continuity  during  the 
first  year  of  the  program’s  existence,  the 
Beef  Board  may  estimate  the  net 
assessments  from  a  State  to  calculate 
the  appropriate  level  of  funding  for  a 
qualifying  State  beef  promotion  entity 
under  the  percentage  formula  of 
allocation.  In  making  this  estimate  of  net 
assessments,  the  Beef  Board  may  rely 
upon  the  data  reflecting  the  cash 
receipts  from  the  sale  of  cattle  by 
producers  in  each  State,  published  by 
the  U.S.  Department  of  Agriculture.  This 
data  will  probably  provide  the  best 
available  estimate  of  total  assessments 
obtained  from  each  State.  The  proposal 
contained  an  explanation  of  how  net 
assessments  from  a  State  are  to  be 
determined.  Since  it  has  been 
determined  that  this  matter  can  be  more 
appropriately  addressed  in  the  rules  and 
regulations,  and  since  the  record  does 
not  establish  that  such  a  provision  is 
essential  to  the  Order,  the  proposed 
language  has  not  been  adopted. 

(e)  Assessments,  refunds,  expenses. 
The  Act  provides  that  funding  for 
activities  under  this  Order  shall  be 
acquired  from  assessments  levied  on 
producers  of  cattle,  which  will  be 
collected  from  producer  sellers  by 
producer-buyers  and  slaughterers,  and 
that  the  slaughterers  shall  remit  the 
assessments  to  the  Board.  As  required 
by  the  Act,  assessments  levied  on 
producers  are  based  on  the  value  of 
cattle  at  the  time  of  sale,  normally  the 
sale  price.  In  order  for  each  producer  to 


pay  his  or  her  fair  share  of  the 
assessment  on  cattle  which  change 
ownership  two  or  more  times,  a  value- 
added  procedure  has  been  employed. 
Although  the  producer  is  obligated  to 
pay  the  total  assessment  due  on  the 
animal  at  the  time  of  sale,  based  on  its 
current  value,  including  all  amounts 
collected  from  previous  owners,  the 
producer  would  actually  be  contributing 
from  his  or  her  own  pocket  only  an 
amount  based  on  the  value  he  or  she 
added  to  the  animal. 

Although  the  rate  of  assessment  will 
be  established  by  the  Board,  subject  to 
approval  by  the  Department,  it  is  limited 
by  statute  to  a  maximum  of  one-half  of 
one  percent  of  the  value  of  the  cattle 
sold.  The  Order  establishes  that  the 
initial  assessment  level  shall  not  exceed 
a  rate  of  two-tenths  of  one  percent  of  the 
value  of  cattle  sold.  An  assessment  level 
of  two-tenths  of  one  percent  should 
provide  sufficient  funds  to  carryout  the 
policy  and  purposes  of  the  Act,  initially, 
while  not  creating  an  undue  burden  on 
producers.  Section  1260.162  of  the  Order 
further  specifies  that  the  two-tenths  of 
one  percent  level  may  not  be  exceeded 
during  the  first  two  years  assessments 
are  collected. 

Proponents  indicated  that  the 
maximum  authorized  assessment  level 
of  five-tenths  of  one  percent  could  be 
used  effectively  in  an  ongoing  program. 
In  considering  the  long-term  needs  of  the 
beef  industry  for  beef  research  and 
information  activities,  at  some  point  in 
the  future  increasing  the  assessment  to 
the  maximum  level  of  five-tenths  of  one 
percent  may  be  justified.  However,  it  is 
determined  that  the  two-tenths  of  one 
percent  level  will  be  sufficient  to  initiate 
a  number  of  beneficial  programs  for  the 
industry  but  will  not  result  in  such  a 
large  deduction  as  to  unduly  burden 
beef  producers.  Since  initially  the  Board 
will  be  involved  in  organizing  and  in 
seeking  proposals  for  the  types  of 
projects  to  initiate,  it  is  determined  that 
the  funding  generated  by  the  maximum 
initial  assessment  level,  approximately 
$40  million  annually,  will  be  sufficient. 

An  exception  was  received  suggesting 
that  the  discretion  to  raise  the 
assessment  rate  above  the  initial  two- 
tenths  of  one  percent  level  should  be 
eliminated.  However,  the  suggestion  is 
not  adopted  since  the  hearing  record 
supports  the  need  to  retain  the  flexibility 
to  increase  the  assessment  rate  up  to  the 
five-tenths  of  one  percent  permitted  by 
the  Act  at  a  future  date  if  conditions 
warrant  and  an  increase  is 
recommended  by  the  Board  and 
approved  by  the  Department. 

The  cattle  industry  includes  numerous 
classes  of  producers,  such  as  dairy 
cattle  producers,  purebred  or  breeding 
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stock  producers,  cow-calf  producers, 
stocker-growers,  traders,  and  cattle 
feeders.  Each  represents  a  segment  of 
the  industry  or  a  stage  in  the  production 
process.  Most  cattle  slaughtered  are 
owned  by  at  least  two  producers  prior  to 
slaughter  and  some  change  hands 
several  times. 

The  evidence  indicates  that  for  all 
producers  to  pay  their  fair  share  of 
assessments,  each  producer  should  pay 
an  assessment  based  on  the  increase  in 
value  of  cattle  under  his  or  her 
ownership.  More  specifically,  this  value- 
added  concept  operates  as  follows: 
Assuming  an  assessment  rate  of  two- 
tenths  of  one  percent  of  the  sale  price,  a 
cow-calf  producer  who  sells  a  calf  to  a  . 
stocker-grower  for  $400  would  be 
assessed  two-tenths  of  one  percent  of 
the  sales  price  or  $.80.  The  cow-calf 
producer  could  pay  the  stocker-grower 
$.80  or  the  stocker-grower  could  deduct 
$.80  from  the  $400  sales  price  and  pay 
the  cow-calf  producer  $399.20  rather 
than  $400.  In  either  case,  the  cow-calf 
producer  would  have  paid  an 
assessment  based  on  the  value  added  to 
the  animal  during  his  or  her  ownership. 

If  the  stocker-grower  sold  the  animal  to 
a  cattle  feeder  fpr  $600.  the  stocker- 
grower  would  either  pay  the  feeder  two- 
tenths  of  one  percent  of  the  sales  price 
($1.20)  or  the  feeder  would  deduct  $1.20 
from  the  $600  sales  price  and  pay  the 
stocker-grower  $598.80.  In  either  case, 
the  $1.20  assessment  would  include  the 
$.80  from  the  $400  increase  in  value 
during  the  cow-calf  producer’s  period  of 
ownership  (collected  from  the  cow-calf 
producer  when  the  stocker-grower 
purchased  the  animal)  and  $.40  from  the 
$200  increase  in  value  during  the 
stocker-grower’s  period  of  ownership.  If 
the  feeder  later  sells  the  animal  to  a 
slaughterer  for  $800,  the  feeder  would 
pay  to  the  slaughterer  or  the  slaughterer 
would  deduct  from  the  feeder’s  check, 
two-tenths  of  one  percent  of  the  sales 
value  or  $1.60.  The  slaughterer  would 
forward  the  $1.60  to  the  Beef  Board. 

Each  of  the  producers  would  have 
contributed  a  fair  share  of  the  total 
assessment  based  on  the  value  added 
during  that  producer’s  period  of 
ownership — $.80  from  the  cow-calf 
producer  and  $.40  each  from  the  stocker- 
grower  and  the  feeder. 

Most  cattle  increase  in  value  rather 
consistently  from  birth  to  slaughter. 

Thus,  under  the  value-added  system  of 
assessments,  the  final  assessment 
remitted  to  the  Beef  Board  by  the 
slaughterer  will  exceed  any  previous 
assessment  for  the  bulk  of  all  cattle 
slaughtered.  However,  if  the  value  of 
cattle  involved  in  a  sales  transaction 
declines  during  a  producer’s  period  of 


ownership,  the  total  assessment  paid  by 
previous  producers  would  not  be  passed 
on  in  the  normal  manner  established 
under  this  value-added  procedure.  A 
decline  in  value  could  be  due  to  factors 
such  as  death,  weight  loss,  or  decline  in 
market  price. 

Section  8(e)  of  the  Act  authorizes  the 
Board  to  collect  assessments  not  passed 
along  in  the  normal  manner.  Detailed 
procedures  for  the  collection  of 
assessments  under  such  circumstances 
should  be  provided  in  the  rules  and 
regulations. 

If  no  sales  transaction  occurs  at  the 
point  of  slaughter  or  other  transfer,  the 
Act  requires  that  a  fair  commercial 
market  value  shall  be  attributed  to  the 
cattle  for  purposes  of  determining  the 
assessment.  For  example,  packer-owned 
cattle  from  feedlots  will  be  assessed  at 
the  point  of  slaughter  based  on  market 
prices  of  similar  cattle.  Cattle  traded  for 
other  cattle  or  for  merchandise  also 
would  be  assessed  based  on  commercial 
market  value.  Similarly,  cattle  which  are 
custom  slaughtered  for  home 
consumption  would  be  assigned  a  fair 
commercial  market  value  for  assessment 
purposes.  However,  cattle  slaughtered 
for  an  individual’s  own  home 
consumption  are  exempt  from  the 
assessment  if  the  individual  has  owned 
the  animal  from  birth  to  slaughter  as 
provided  for  in  the  Act. 

Recognizing  that  many  cattle  achieve 
a  much  higher  value  for  breeding  or 
other  purposes  such  as  milk  production, 
than  their  slaughter  value  and  that  the 
full  assessment  associated  with  this  high 
value  would  not  automatically  be 
passed  along  under  the  value-added 
system  because  the  animal’s  value 
would  be  decreasing  from  its  peak 
productive  value,  Congress  provided  in 
the  Act  that  the  Beef  Board  could 
exempt  from  or  vary  the  assessments  on 
transactions  involving  such  animals. 

The  record  indicates  that  while  many 
breeding  animals  would  be  sold  for  a 
significant  premium  in  the  marketplace, 
other  breeding  animals  would  be  sold  at 
or  near  the  commercial  market  value  for 
slaughter  cattle.  In  addition,  the  hearing 
record  indicate? that  exempting  from 
assessment  certain  breeding  animals, 
until  sold  for  slaughter,  which  have  a 
significantly  higher  value  for  breeding  or 
milk  production  purposes  than  for 
slaughter,  appears  to  be  the  most 
workable  method  of  assessing  such 
cattle.  Accordingly,  the  Order  specifies 
that  the  Beef  Board  shall,  to  the  extent 
practical,  exempt  such  cattle  from 
assessment  until  sold  for  slaughter. 

The  proponents  proposed  that 
breeding  cattle  and  cattle  kept  for 
commercial  milk  production  be 
exempted  from  assessment  when  these 


animals  were  validly  designated  as 
breeding  cattle  or  as  cattle  to  be  used 
for  commercial  milk  production  by  the 
producer-seller.  Since  the  proponents 
failed  to  adequately  support  the  need  for 
and  workability  of  such  language,  the 
proposal  is  not  adopted.  Since  the 
hearing  record  suggests  that  the  detailed 
language  proposed  by  proponents 
concerning  the  valid  designation  of 
breeding  animals  by  producer-sellers 
could  create  inequities,  it  is  determined 
that  details  of  this  nature  would  be  more 
appropriately  delineated  in  the  rules  and 
regulations. 

By  placing  procedures  of  this  type  in 
the  rules  and  regulations  instead  of  the 
Order,  another  referendum  would  not  be 
required  if  such  a  provision  included  in 
the  Order  proved  to  be  unworkable.  In 
the  unlikely  event  that  no  exemption 
procedure  proves  to  be  workable,  the 
evidence  suggests  that  the  assessment 
for  “high  valued”  cattle  could  be  based 
on  the  fair  commercial  market  value  at 
the  time  of  sale.  (The  fair  commercial 
market  value  in  the  slaughter  market 
chain  would  likely  be  the  slaughter 
value  for  mature  breeding  animals. 
However,  for  younger  animals, 
especially  when  grain  prices  are 
relatively  low,  the  highest  commercial 
market  value  in  the  slaughter  market 
chain  could  be  the  value  as  a  feeder 
animal  rather  than  as  a  slaughter 
animal.) 

The  Act  requires  slaughterers  to 
collect  and  remit  assessments  to  the 
Board,  including  assessments  due  at 
time  of  slaughter  on  cattle  of  their  own 
production,  in  accordance  with 
regulations.  Assessments  due  on  cattle 
slaughtered  must  be  paid  to  the  Board 
regardless  of  whether  the  assessment 
has  been  collected  from  the  producer. 
Similarly,  throughout  the  production 
chain,  collection  or  deduction  of 
assessments  with  transfer  of  ownership 
will  be  self-enforcing,  since  a  producer- 
buyer  who  fails  to  collect  the 
assessment  on  a  transaction  will  be 
obligated  to  pay,  as  a  producer-seller,  an 
assessment  based  on  the  total 
commercial  value  of  the  transaction 
rather  than  only  the  assessment  based 
on  the  value  added  during  his  or  her 
ownership.  In  all  transactions  in  which  a 
slaughterer  or  producer-buyer  has 
collected  or  deducted  an  assessment 
from  a  producer/  the  producer-seller 
should  be  given  a  receipt  showing  the 
amount  deducted  or  collected. 

An  exception  was  received  objecting 
to  the  requirement  that  would  make  the 
packer  or  slaughterer  an  involuntary 
collection  agency  subject  to  legal  action 
by  the  Department  to  enforce  payment 
of  the  assessments  to  the  Board.  The 
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Act,  however,  specifically  requires 
slaughterers  to  collect  and  remit 
assessments  to  the  Beef  Board.  Further, 
the  record  establishes  that  there  are  a 
large  number  of  producers,  as  compared 
to  slaughterers,  and  that  the  slaughterer 
is  normally  the  final  point  in  the  cattle 
marketing  chain.  Since  the  Order  allows 
slaughterers  to  deduct  the  assessments 
from  the  producers  and  since  it  is 
impractical,  in  most  instances,  to  expect 
the  Board  to  search  out  the  individual 
producers  and  demand  payment  directly 
from  them,  in  the  event  that  a  particular 
slaughterer  fails  to  collect  the 
assessments;  there  is  no  basis  to  limit 
legal  enforcement  against  slaughterers 
to  those  instances  when  assessments 
have  been  collected,  but  not  remitted  to 
the  Board.  For  these  reasons,  this 
exception  is  denied. 

The  proponents  proposed  that  the 
Beef  Board  be  authorized  to  prescribe  a 
standard  statement  for  bills  of  sale  and 
invoices  which  would  make  6uch 
documents  conclusive  evidence  that  the 
assessments  have  been  paid.  Proponents 
testified  that  under  such  a  provision,  a 
statement  could  be  prescribed  for  bills 
of  sale  at  a  public  market  which  could 
read  as  follows:  "In  this  transaction 
two-tenths  of  one  percent  was  taken 
into  consideration  for  the  Beef  Board 
assessment.”  They  further  expluin  that 
all  buyers  and  sellers  would  be  advised 
of  this  procedure  by  public  notices.  This 
procedure  would  reduce  the  paperwork 
requirement  resulting  from  the 
assessment  for  public  markets  since  a 
statement  that  the  assessment  was 
taken  into  consideration  would  be 
stamped  on  the  bill  of  sale  and  the 
amount  of  the  assessment  would  not  be 
calculated.  If  this  procedure  were  used 
the  producer-seller  could  present  the  bill 
of  sale  or,  if  appropriate,  bills  of  sale 
which  included  the  appropriate  stamped 
wording,  to  the  Beef  Board  when 
requesting  a  refund  and  the  Beef  Board 
would  determine  the  amount  of  refund 
due.  However,  while  theoretically  the 
selling  price  might  be  reduced  by  an 
amount  equivalent  to  the  assessment, 
due  to  all  potential  buyers  knowing  that 
they  would  be  liable  for  the  full 
assessment  when  selling  the  animal  at  a 
later  date,  a  question  would  arise  as  to 
whether  the  producer  actually  paid  the 
assessment.  Further,  the  producer  would 
not  be  aw’are  of  the  amount  of 
assessment  for  which  he  or  she  is 
responsible.  In  order  to  have  producer 
support  it  is  necessary  for  the  producer 
to  be  clearly  aware  of  his  or  her 
involvement.  Therefore,  the  proposed 
provision  to  authorize  a  standard 
statement  for  bills  of  sale  and  invoices 
is  not  adopted. 


The  Beef  Board  is  authorized  to  set 
aside  funds  in  an  operating  reserve  and 
to  budget  for  such  a  reserve.  The  record 
reflects  that  such  a  reserve  will  be 
necessary  to  counter  fluctuations  in 
assessment  income  due  to  varying 
refund  levels  and  to  provide  the  Board 
with  flexibility  to  meet  unexpected 
obligations  or  to  take  advantage  of 
opportunities  that  arise  on  short  notice 
or  were  not  anticipated  in  the  annual 
budget.  Without  available  funds  the 
Board  might  be  forced  to  pass  up 
projects  of  great  benefit  to  beef 
producers.  The  amount  of  the  reserve 
fund  will  be  determined  by  the  Board 
with  the  approval  of  the  Department. 
However,  since  it  is  not  the  intent  of  the 
Act  to  allow  the  Board  to  amass 
substantial  cash  holdings  it  has  been 
determined  that  the  reserve  fund  should 
not  exceed  approximately  the  average 
yearly  collections  of  the  Board.  This 
limitation  should  permit  flexibility  in 
establishing  a  reasonable  reserve 
without  diverting  excessive  amounts  of 
money  from  use  in  program  activities. 

Refunds. — The  Order  provides  for 
refunds  of  assessments  paid  as  required 
by  the  Act.  Any  producer  against  whose 
cattle  an  assessment  is  made  and 
collected  from  him  or  her  shall  have  the 
right  to  receive  a  refund  of  such 
assessment  from  the  Beef  Board. 
However,  no  producer  may  receive  a 
refund  of  the  portion  of  the  assessment 
which  he  or  she  collected  from  other 
producers.  More  specifically,  each 
producer  is  entitled  to  a  refund  only  for 
the  amount  of  assessment  he  or  she  paid 
on  the  increased  value  of  the  cattle 
during  his  or  her  period  of  ownership  of 
such  cattle.  Regulations  will  be  issued 
controlling  the  method  of  obtaining  a 
refund,  including  a  requirement  of  proof 
that  the  producer-seller  paid  the 
assessment  for  which  the  refund  is 
claimed. 

An  exception  was  filed  which 
objected  to  allowing  the  Beef  Board  to 
develop  and  issue  regulations  pertaining 
to  producer  refunds  and  stating  that 
refund  procedures  should  be  clearly 
delineated  in  the  Order.  However,  the 
hearing  record  indicates  that  initial 
drafting  and  development  of  fair  and 
adequate  refund  procedures,  sufficiently 
detailed  to  allow  the  efficient  processing 
of  valid  refund  requests,  as  well  as  the 
detection  of  false  requests,  is  a  task  for 
which  the  Beef  Board,  with  its  expertise, 
would  be  best  suited.  It  should  be 
pointed  out,  however,  that  the 
Department  will  publish  the  proposed 
regulations,  solicit  public  comments,  and 
issue  the  final  regulations  after 
consideration  of  the  comments  received. 
If  the  refund  procedures  were  delineated 


in  the  Order  and  a  situation  should  arise 
where  these  procedures  would  need  to 
be  altered  or  further  specified,  it  would 
require  an  amendment  to  the  Order 
which  would  necessitate  a  producer 
referendum.  Accordingly,  the  suggestion 
to  fully  delineate  the  refund  procedure 
in  the  Order  is  not  adopted. 

The  Act  requires  that  a  refund  request 
must  be  submitted  within  60  days  after 
the  end  of  the  month  in  which  the 
transaction  occurred.  The  proponents 
proposed  that  refunds  shall  be  made 
within  60  days  after  the  submission  of 
proof  satisfactory  to  the  Board  that  the 
producer-selle*  paid  the  assessment  for 
which  refund  is  sought.  Such  a  provision 
could  very  well  result  in  the  passage  of 
more  than  60  days  from  the  Board's 
receipt  of  the  refund  demand  before 
payment,  if  for  any  reason  the  Board 
was  not  satisfied  with  the  proof 
submitted  in  support  of  the  refund 
within  such  period  of  time.  How-ever.  the 
result  would  be  inconsistent  with  the 
requirements  of  the  Act  which  state  that 
all  refunds  shall  be  made  by  the  Board 
within  60  days  after  demand  is  received 
therefor.  Further,  the  record  fails  to 
demonstrate  that  more  than  60  days 
should  ever  be  nesessary  for  the  Board 
to  collect  and  evaluate  evidence  in 
support  of  a  refund  demand.  It  is 
expected  that  specific  regulations  will 
be  issued  setting  forth  the  refund 
procedures  and  notifying  potential 
refunders  what  evidence  they  must 
submit  to  support  their  refund  demands. 
It  is  not  intended  that  an  undue  amount 
of  paperwork  be  required  for  a  producer 
to  receive  a  refund,  but  only  that 
sufficient  information  be  provided  to 
ascertain  that  the  producer  paid  the 
assessment  and  is  entitled  to  the  refund 
requested.  Accordingly,  the  proposed 
language  is  not  adopted. 

Finally,  although,  it  is  stated  in  the 
Order  that  such  refund  shall  be  made  by 
the  Board  within  a  maximum  of  60  days 
after  receipt  of  demand,  the  Board 
should  strive  to  provide  such  refunds  as 
promptly  as  possible. 

No  producer  shall  claim  or  receive  a 
refund  of  any  portion  of  an  assessment 
which  he  or  she  collected  from  other 
producers.  The  refund  provisions  is 
essential  to  the  voluntary  concept  of  the 
Order,  in  that  no  producer  is  forced  to 
financially  support  the  Order  if  he  or  she 
does  not  favor  it.  The  Board  should 
make  refund  forms  readily  available  to 
producers.  Each  producer  who  asks  for  a 
refund  must  individually  request  it,  i.e., 
he  or  she  must  submit  the  refund 
request.  Marketing  agencies, 
cooperatives,  brokers,  or  others  shall 
not  be  allowed  to  request  refunds  on 
behalf  of  producers. 
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The  success  of  a  national  check-off 
program  in  an  industry  as  large  and 
diverse  as  the  beef  industry  will  depend 
on  an  efficient  and  effective  collection 
procedure  with  a  reasonable  number  of 
collection  points  that  are  made 
responsible  for  remitting  the 
assessments  to  the  Board.  Since  it  is 
impractical  to  expect  that  the  Board 
could  collect  the  assessments  from  each 
producer  individually,  and  since  each 
slaughterer  has  the  opportunity  to 
deduct  the  assessment  at  the  time  the 
cattle  are  purchased  for  slaughter,  the 
Order  provides  that  failure  of  a 
slaughterer  to  collect  an  assessment 
does  not  relieve  the  slaughterer  of  his  or 
her  obligation  to  remit  an  amount  equal 
to  the  assessment  to  the  Board.  Since 
only  producers  are  eligible  to  receive 
refunds  under  the  Act,  a  slaughterer 
would  not  be  eligible  to  receive  a  refund 
of  such  payments.  But  a  slaughterer  w'ho 
is  also  a  producer  and  has  paid  the 
assessment  as  a  producer  is  entitled  to 
request  and  receive  a  refund  of  such 
assessment. 

There  were  several  exceptions 
received  that  raised  objections  to  the 
requirement  that  producer-sellers  not 
wishing  to  support  the  program  must 
first  pay  an  assessment  and  then  request 
a  refund,  and  to  the  requirement  that  all 
refund  requests  be  made  within  60  days 
after  the  end  of  the  month  in  which  the 
transaction  occurred.  Further,  one 
exceptor  charged  that  the  refund 
process  is  intended  to  discourage 
producers  from  seeking  refunds.  As 
presently  drafted,  however,  the  Order 
provides  the  maximum  latitude  in  filing 
for  and  receiving  refunds  allowed  by  the 
Statute.  Specifically,  the  Act  requires  all 
producers  who  sell  cattle  to  pay  the 
established  assessment.  The  Act  also 
provides  that  any  producer  who  has 
paid  an  assessment  is  entitled  to  receive 
a  refund  of  the  assessment  upon  proof  of 
payment,  however,  the  Act  limits  the 
time  for  filing  such  requests  to  the  60 
day  period  referred  to  above.  These 
provisions  of  the  Act  cannot  be  changed 
by  the  Order  and,  thus,  these  exceptions 
cannot  be  adopted.  Finally,  it  is  not  the 
intent  of  the  Order  to  discourage 
producers  from  seeking  refunds,  but, 
rather,  to  provide  some  protection  to  all 
producers  that  only  valid  refunds  will  be 
paid.  As  previously  stated,  the  detailed 
procedures  for  making  refunds  will  be 
included  in  the  regulations  and  all 
producers  will  be  afforded  an 
opportunity  to  comment  on  the  proposed 
regulations. 

Influencing  government  action. — In 
accordance  with  the  Act,  the  Order 
states  that  no  funds  collected  by  the 
Board  shall  be  used  for  influencing 


government  policy  except  for 
recommending  amendments  to  the 
Order.  The  adopted  provision  in  the 
Order  clarifies  the  proposal  submitted 
by  the  proponents  to  specifically  state 
that  the  only  exception  to  the 
prohibition  against  influencing 
governmental  policy  is  that  the  Board 
may  propose  amendments  to  the  Order. 

Some  exceptions  recommended  that 
specific  uses  of  funds  to  influence 
governmental  policy  directly  or 
indirectly  be  explicitly  prohibited.  It  is 
determined,  however,  that  all  such  uses 
including  political  contributions, 
advocating  or  opposing  amendments  to 
the  Act,  or  persuading  producers  to 
exert  political  influence  are  already 
prohibited  by  the  comprehensive, 
general  language  of  the  Order. 

Therefore,  the  suggested  change  is 
unnecessary  and  is  not  incorporated 
herein. 

Expenses. — Board  expenses  shall  be 
paid  from  assessments  received  and  any 
other  funds  which  accrue  to  the  Board. 
The  Board  may  incur  expenses  which 
are  found  by  the  Department  to  be 
reasonable  for  the  functioning  and 
maintenance  of  the  Board  and  necessary 
for  the  Board  to  exercise  its  powers  and 
duties. 

The  Act  provides  that  included  in  the 
expenses  of  the  Board  will  be  a 
reimbursement  to  the  Department  for 
such  expenses,  excluding  salaries,  as  the 
Department  determines  wTere  incurred 
by  the  Government  in  preparation  of  an 
original  Order  and  for  the  conduct  to  the 
referendum. 

The  Act  also  requires  that,  after  the 
Order  becomes  effective,  all 
administrative  costs,  including  salaries, 
which  the  Department  determines  were 
incurred  by  the  Government  under  the 
Order  shall  be  reimbursed  by  the  Beef 
Board.  Therefore,  it  is  determined  that 
this  reimbursement  would  begin  when 
the  Order  becomes  effective  upon 
publication  in  the  Federal  Register 
following  approval  of  the  Order  by  a 
majority  of  those  producers  voting  in  a 
referendum. 

(f)  Records  and  reports. — As 
authorized  by  the  Act,  the  Order 
provides  that  slaughterers  shall  keep 
records  and  make  such  reports  as 
necessary  for  the  effectuation, 
administration,  and  enforcement  of  the 
Act,  the  Order,  and  regulations  issued 
pursuant  to  the  Order.  The  Order 
provides  that  regulations  may  be 
established  requiring  slaughterers  to 
keep  necessary  books  and  records  and 
to  report  to  the  Board  periodically  as  the 
Board  determines  is  necessary. 

However,  it  is  intended  that 
requirements  imposed  upon  slaughterers 
will  be  held  to  the  minimum  necessary 


for  effective  administration  of  the 
program.  Details  on  the  information 
needed  in  records  and  reports  and  the 
frequency  and  timing  of  reports  are  to  be 
established  by  the  Board,  with  the 
approval  of  the  Department,  and  shown 
in  the  regulations. 

An  exception  was  received  objecting 
to  the  imposition  of  reporting 
requirements  on  all  slaughterers  on  the 
basis  that  there  are  different  classes  of 
slaughterers  that  should  be  exempt  from 
such  procedures.  However,  the 
provision  in  the  Act  authorizing  a 
section  in  the  Order  or  in  the  regulations 
requiring  reports  by  slaughterers  does 
not  authorize  such  distinctions  between 
slaughterers.  Furthermore,  reports  from 
all  slaughterers  may  be  necessary  to 
verify  producer  assessments  for  refund 
verification  purposes.  Finally,  to  the 
extent  that  the  Order  mandates  the 
filing  of  reports  by  slaughterers,  it  has 
been  determined  that  the  content  of 
such  reports  would  be  more 
appropriately  specified  in  the 
regulations.  Therefore,  this  suggestion  is 
not  adopted. 

All  books  and  records  required  under 
the  regulations  must  be  made  available 
by  slaughterers  as  required  by  the  Act, 
for  inspection  by  representatives  of  the 
Board  or  the  Department  as  necessary  to 
verify  reports  on  assessments  made  and 
forwarded  to  the  Board.  These  records 
are  to  be  retained  at  least  two  years 
beyond  the  marketing  year  of  their 
applicability.  Such  a  time  period  is 
necessary  to  permit  the  completion  of 
authorized  audits,  investigations,  or 
other  actions  that  may  be  necessary  in 
administering  and  enforcing  the 
provisions  of  the  Order  and  the  Act. 

Representatives  of  the  Board  or  the 
Department,  while  acting  in  their  official 
capacities,  on  occasion  may  have  access 
to  records  and  accounts  of  slaughterers, 
whieh  may  reveal  trade  secrets.  The  Act 
requires  that  the  confidential  nature  of 
such  business  records  be  protected. 
Therefore,  the  Order  provides  that 
information  obtained  from  books, 
records,  and  reports  required  of 
slaughterers,  and  information  about 
refunds  made  to  producers,  shall  be  kept 
confidential  by  the  Board  and  by 
employees  of  the  Board,  and  of  the 
Department  of  Agriculture.  Since  work 
involving  information  of  this  type  would 
be  performed  by  certain  staff  members 
of  the  Board,  it  is  anticipated  that  only 
in  unusual  situations  would  it  be 
necessary  for  other  staff  members  or 
Board  members  to  be  provided  with 
such  information  and  then  only  on  a 
need-to-know  basis  after  consultation 
with  the  Department.  Also,  any  such 
information  which  becomes  available  to 
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contracting  parties  should  be  kept 
confidential  by  officers  and  employees 
of  such  parties.  However,  the  only 
exception  to  the  confidentiality 
requirements  is  the  Secretary's  authority 
to  permit  disclosure  of  such  information 
in  connection  with  a  suit  or 
administrative  hearing  relevant  to  the 
Order  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary  of 
Agriculture,  or  to  which  any  officer  of 
the  United  States  is  a  party. 

An  exception  recommended  limiting 
the  Board’s  access  to  slaughterer’s 
books  and  records  to  only  those 
necessary  to  assure  proper  handling  of 
assessments.  However,  the  Order 
already  protects  slaughterer’s 
information  and  records.  The  Board  may 
only  require  slaughterers  to  reveal  such 
information  that  is  necessary  to 
administer,  enforce  and  otherwise 
effectively  carry  out  the  provisions  of 
the  Order  and  the  regulations. 
Furthermore,  it  is  intended  that  only 
those  persons  who  need  to  know  the 
information  contained  in  such  books 
and  records  to  fulfill  their  authorized 
function  shall  have  access  to  such 
documents  or  information.  Accordingly, 
the  exception  is  not  adopted. 

It  is  recognized  in  the  Act  that  some 
information  about  the  program  may  be 
of  interest  and  benefit  to  the  general 
public.  Accordingly,  the  Order  does  not 
prohibit  (1)  the  issuance  of  general 
statements  concerning  the  number  of 
persons  subject  to  the  Order  or 
statistical  data  collected  which  do  not 
identify  the  information  furnished  by 
any  person;  (2)  the  publication,  as 
approved  by  the  Secretary  of  general 
statements  relating  to  refunds  made  by 
the  Beef  Board  which  do  not  identify 
any  person  to  whom  a  refund  is  made; 
or  (3)  the  publication  by  direction  of  the 
Secretary  of  the  name  of  any  person 
violating  the  Order,  together  with  a 
statement  of  the  provisions  of  the  Order 
violated. 

An  exception  was  filed  recommending 
monthly  publication  through  county 
ASCS  offices  of  the  number  and  amount 
of  refunds  requested  and  granted.  While 
the  Order  provides  that  information 
pertaining  to  producer  refunds  shall  be 
confidential,  primarily  to  assure  that 
those  persons  requesting  refunds  are  not 
subject  to  pressure  discouraging  them 
from  requesting  refunds,  the  Order  does 
permit  the  publication  of  general 
statements  relating  to  refunds  which  do 
not  identify  any  person  to  whom  refunds 
are  made.  However,  the  record  evidence 
does  not  support  a  need  for  an  Order 
provision  requiring  a  particular  schedule 
or  means  for  publication  of  such 


information.  Therefore,  the  suggestion  is 
not  adopted. 

(g)  Other  terms  and  conditions. — The 
Order  provides  that  any  patents, 
copyrights,  inventions,  or  publications 
developed  through  the  use  of  funds 
collected  under  this  Order  shall  become 
the  property  of  the  Government  as 
represented  by  the  Beef  Board,  and 
shall,  along  with  any  income  from  such 
items,  inure  to  the  benefit  of  the  cattle 
industry.  Hearing  testimony  indicated 
that  this  provision  may  make  it  difficult 
for  some  institutions  to  contract  with  the 
Board  because,  it  may  conflict  with  their 
procedures  in  cases  of  shared  funding, 
i.e.,  when  the  Board  does  not  provide 
100%  of  the  funding.  The  witnesses  did 
not,  however,  develop  satisfactorily  the 
extent  of  these  potential  conflicts  or 
establish  that  already  existing  programs 
of  this  nature  have  experienced  such 
problems  on  a  significant  level. 
Accordingly,  this  Order  provision  has 
been  adopted  as  proposed. 

An  exception  was  received  suggesting 
that  additional  safeguards  be 
incorporated  in  the  Order  to  prevent 
suppression  of  patents  and  copyrights  if 
small  beef  producers,  other  commodity 
producers,  or  consumers  are  adversely 
affected.  It  is  determined  that  adequate 
safeguards  against  such  situations 
already  exist  through  the  Department’s 
role  of  monitoring  the  program  and  that 
such  a  provision  would  not  be 
necessary.  Accordingly,  the  suggestion 
is  not  adopted. 

The  record  shows  a  need  for  several 
other  miscellaneous  terms  and 
conditions  as  shown  in  §§  1260.182 
through  1260.187  of  the  Order.  Each 
section  sets  forth  certain  rights, 
obligations,  privileges,  or  procedures 
which  are  necessary  and  appropriate  for 
the  effective  operation  of  the  Order. 
These  provisions  are  incidental  to,  and 
not  inconsistent  with,  the  terms  and 
conditions  of  the  Act,  are  necessary  to 
effectuate  the  other  provisions  of  the 
Order,  and  are  supported  by  the  record 
evidence. 

Some  exceptions  recommended 
changes  in  the  suspension  and 
termination  provisions  in  the  Order.  The 
suggested  changes  to  the  required 
volume  of  cattle  produced  by  those 
voting  in  a  suspension  or  termination 
referendum  and  to  the  separability  of 
the  section  itself  conflict  with  the  Act 
which  sets  forth  referendum 
requirements  and  provides  for  the 
possible  suspension  or  termination  of 
any  provision  in  the  Order.  Accordingly, 
these  suggestions  are  not  adopted. 


Rulings  on  Briefs,  Proposed  Findings, 
and  Conclusions 

At  the  close  of  the  hearing,  the 
Administrative  Law  Judge  fixed  July  31. 
1979,  as  the  final  date  for  interested 
parties  to  file  briefs,  proposed  findings, 
and  conclusions  based  on  the  evidence 
received  at  the  hearing.  In  response  to  a 
request  for  additional  time  from  the 
National  Farmers  Union,  the 
Administrative  Law  Judge  extended  the 
time  for  filing  proposed  findings  of  fact 
and  briefs  until  August  15, 1979.  Briefs 
were  filed  on  behalf  of  the  following 
parties:  Merlyn  Lokensgard,  President, 
Minnesota  Farm  Bureau  Federation,  St. 
Paul,  Minnesota;  Wayne  James, 
Executive  Director,  Southwestern  Meat 
Packers  Association,  Arlington.  Texas; 
Michael  R.  McLeod  and  O.  R. 

Armstrong,  attorneys,  Beeferendum 
Advisory  Group,  Washington,  D.C.; 

Reist  R.  Mummau,  Farmville,  Virginia; 
Robert  J.  Mullins,  Assistant  Director  of 
Legislative  Services,  National  Farmers 
Union,  Washington,  D.C.;  and  Richard 
Ekstrum,  President,  South  Dakota  Farm 
Bureau. 

Several  of  the  briefs  reiterated  points 
made  by  witnesses  at  the  hearing.  The 
points  in  each  of  the  briefs  were 
carefully  considered  along  with  the 
record  evidence  received  at  the  hearing 
in  making  the  findings  and  conclusions 
set  forth  herein.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  as  set 
forth  herein,  requests  to  make  such 
findings  or  reach  such  conclusions  are 
denied. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  of  this  decision,  all 
exceptions  to  the  recommended  decision 
were  carefully  and  fully  considered  in 
conjunction  with  the  other  record 
evidence.  To  the  extent  that  the  findings 
and  conclusions  are  at  variance  with 
any  of  the  exceptions,  such  exceptions 
are  overruled. 

General  Findings 

On  the  basis  of  the  evidence 
presented  at  the  hearing  and  the  record 
thereof,  it  is  found  that: 

1.  The  Beef  Research  and  Information 
Order  and  all  of  the  terms  and 
conditions  thereof  as  hereinafter  set 
forth  will  tend  to  effectuate  the  declared 
policy  of  the  Act;  and 

2.  The  following  terms  and  conditions 
of  the  Order  are  an  appropriate  detailed 
means  of  carrying  out  the  declared 
policy  of  the  Act  with  respect  to  the 
development  of  effective,  continuous, 
and  coordinated  programs  of  research, 
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consumer  information,  producer 
information,  and  promotion  for  cattle, 
beef,  and  beef  products  with  adequate 
financing  through  assessments  on  the 
sales  of  cattle. 

Beef  Research  and  Information  Order 

It  is  concluded  that  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions  is  the  Beef 
Research  and  Information  Order  which 
follows.  However,  this  Order  shall  not 
becomejeffective  unless  approved  in  a 
producer  referendum  as  provided  in 
Section  9  of  the  Act  and  in  §  1260.17  of 
the  Rules  of  Practice  and  Procedure 
Governing  Proceedings  to  Formulate  an 
Order  (7  CFR  1260). 

If  approved  in  a  referendum  of 
producers,  a  new  subpart  would  be 
added  to  Part  1260  of  Title  7,  Code  of 
Federal  Regulations,  as  follows: 

PART  1260— BEEF  RESEARCH  AND 
INFORMATION 

Subpart— Beef  Research  and 
Information  Order 

Definitions 

Sec. 

1260.101  Secretary. 

1260.102  Department. 

1260.103  Act. 

1260.104  Person. 

1260.105  Cattle. 

1260.106  Beef. 

1260.107  Beef  products. 

1260.108  Fiscal  period. 

1260.109  Beef  Board  or  Board. 

1260.110  Executive  Committee. 

1260.111  Producer. 

1260.112  Producer-buyer. 

1260.113  Producer-seller. 

1260.114  Slaughterer. 

1260.115  United  States. 

1260.116  Marketing. 

1260.117  Commerce. 

1260.118  s  Producer  organization  or  eligible 
organization. 

1260.119  Producer  information. 

1260.120  Consumer  information. 

1260.121  Promotion. 

1260.122  Research. 

1260.123  Transaction. 

1260.124  Contracting  party. 

1260.125  Marketing  year. 

1260  126  Part  and  subpart. 

Beef  Board 

1260.136  Establishment  and  membership. 

1260.137  Term  of  office. 

1260.138  Nominations. 

1260.139  Appointment  of  members  and 
alternates. 

1260.140  Acceptance. 

1260.141  Vacancies. 

1260.142  Alternate  members. 

1260.143  Procedure. 

1260.144  Compensation  and  reimbursement 

1260.145  Powers  of  the  Board. 

1260.146  Duties  of  the  Board. 


Research,  Information.  Education,  and 
Promotion 

1260.151  Research,  information,  education, 
and  promotion. 

State  Beef  Councils 

1260.156  Continuity. 

1260.157  Qualifications. 

Expenses  and  Assessments 

1260.161  Expenses. 

1260.162  Assessments. 

1260.163  Producer  refunds. 

1260.164  Influencing  governmental  action. 

Reports,  Books,  and  Records 

1260.171  Reports. 

1260.172  Books  and  records. 

1260.173  Confidential  treatment. 

Certification  of  Organizations 

1260.176  Certification  of  organizations. 

Miscellaneous 

1260.181  Patents,  copyrights,  inventions,  and 
publications. 

1260.182  Suspension  and  termination. 

1260.183  Proceedings  after  termination. 

1260.184  Effect  of  termination  or 
amendment. 

1260.185  Amendments. 

1260.186  Personal  liability.  > 

1260.187  Separability. 

Authority:  Beef  Research  and  Information 
Act  (7  U.S.C.  2901  et  seq. ). 

Definitions 

§  1260.101  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  or  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  there  has 
heretofore  been  delegated,  or  to  whom 
there  may  hereafter  be  delegated  the 
authority  to  act  in  his  stead. 

§  1260.102  Department. 

“Department”  means  the  United 
States  Department  of  Agriculture,  the 
Secretary  of  Agriculture  or  any  officer  or 
employee  of  the  Department  of 
Agriculture  who  has  been  delegated  or 
may  be  delegated  the  authority  to  act  for 
the  Department  of  Agriculture  on  a 
particular  matter  under  this  subpart. 

§  1260.103  Act. 

“Act"  means  the  Beef  Research  and 
Information  Act  (7  U.S.C.  2901  et  seq.) 
and  any  amendments  thereto. 

§  1260.104  Person. 

“Person”  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
entity. 

§  1260.105  Cattle. 

“Cattle"  means  live  domesticated 
bovine  quadrapeds. 

§  1260.106  Beef. 

“Beef’  means  the  flesh  of  cattle. 


§  1260.107  Beef  products. 

"Beef  products"  means  products 
produced  in  whole  or  in  part  from  cattle, 
exclusive  of  milk  and  products  made 
therefrom. 

§  1260.108  Fiscal  period. 

“Fiscal  period”  is  the  12-month 
budgetary  period  and  means  the  USDA's 
fiscal  year  unless  the  Beef  Board,  with 
the  approval  of  the  Department,  selects 
some  other  12-month  period. 

§1260.109  Beef  Board  or  Board. 

"Beef  Ifcard"  or  “Board”  or  other 
designatory  term  adopted  by  such  Board 
means  the  administrative  body 
established  pursuant  to  §  1260.136. 

§  1260.110  Executive  Committee. 

“Executive  Committee"  means  those 
members  of  the  Beef  Board,  eleven  in 
number,  who  are  elected  by  the  Board  to 
administer  the  provisions  of  the  subpart 
under  the  supervision  of  the  Board  and 
within  the  policies  determined  by  the 
Board. 

§1260.111  Producer. 

“Producer”  means  any  person  who 
owns  or  acquires  ownership  of  cattle 
other  than  one  who  acquires  cattle 
solely  for  the  purpose  of  slaughter: 
Provided.  That  a  person  shall  not  be 
considered  to  be  a  producer  if  his  or  her 
only  share  in  the  proceeds  of  a  sale  of 
cattle  or  beef  is  a  sales  commission, 
handling  fee,  or  other  service  fee. 

§  1 260. 1 1 2  Producer-buyer. 

"Producer-buyer”  means  a  producer 
who  buys  cattle. 

§  1260.113  Producer-seller. 

“Producer-seller”  means  a  producer 
who  sells  cattle. 

§  1260.114  Slaughterer. 

“Slaughterer”  means  any  person  who 
slaughters  cattle  including  cattle  of  his 
or  her  own  production. 

§1260.115  United  States. 

“United  States”  means  the  50  States 
of  the  United  States  of  America  and  the 
District  of  Columbia. 

§  1260.116  Marketing. 

“Marketing”  means  the  sale  or  any 
other  disposition  of  cattle,  beef  or  beef 
products  in  any  channel  of  commerce. 

§1260.117  Commerce. 

“Commerce"  means  interstate, 
foreign,  or  intrastate  commerce. 

§  1 260. 118  Producer  organization  or 
eligible  organization. 

“Producer  organization"  or  “eligible 
organization”  means  any  organization 
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which  has  been  certified  pursuant  to  this 
subpart. 

§  1260.119  Producer  information. 

“Producer  information”  means  facts, 
data,  and  othe  information  that  will 
assist  producers  in  making  decisions 
that  lead  to  increased  efficiency,  lower 
cost  of  production,  a  stable  supply  of 
cattle,  and  the  development  of  new 
markets. 

§  1260.120  Consumer  information. 

“Consumer  information”  means  facts, 
data,  and  other  information  that  will 
assist  consumers  and  other  persons  in 
making  evaluations  and  decisions 
regarding  the  purchasing,  preparation, 
and  utilization  of  beef  and  beef 
products. 

§  1260.121  Promotion. 

“Promotion”  means  any  action, 
including  paid  advertising,  to  advance 
the  image  or  desirability  of  beef  and 
beef  products. 

§  1260.1 22  Research. 

“Research"  means  any  type  of 
systematic  study  or  investigation,  and/ 
or  the  evaluation  of  any  study  or 
investigation,  to  advance  the 
desirability,  marketability,  production, 
or  quality  of  cattle,  beef,  and  beef 
products. 

§  1260.123  Transaction. 

“Transaction”  means  any  transfer  of 
ownership  of  cattle  or  beef  through  a 
sale,  trade,  or  other  means  of  exchange. 

§  1260.124  Contracting  party. 

“Contracting  party"  means  any 
person,  public  or  private,  with  which  the 
Beef  Board  may  enter  into  a  contract  or 
agreement  pursuant  to  §  1260.146(e). 

§  1260.125  Marketing  year. 

"Marketing  year”  means  the  calendar 
year  ending  on  December  31  or  any 
other  consecutive  12-month  period 
designated  by  the  Board,  with  the 
approval  of  the  Department. 

§  1260.126  Part  and  subpart. 

“Part"  means  7  CFR  Part  1260, 
containing  rules,  regulations,  orders, 
supplemental  orders,  and  similar 
matters  concerning  the  Beef  Research 
and  Information  Act.  “Subpart"  refers  to 
any  portion  or  segment  of  this  part. 

Beef  Board 

§  1260.136  Establishment  and 
membership. 

There  is  hereby  established  a  Beef 
Board  composed  of  not  more  than  68 
producers,  each  of  whom  shall  have  an 
alternate,  appointed  by  the  Secretary 
from  nominations  submitted  by  eligible 


producer  organizations  certified 
pursuant  to  §  1260.176  or  by  producers 
in  a  manner  to  be  prescribed  under 
§  1260.138(a).  The  Secretary  shall 
appoint  to  the  Board  up  to  five 
nonvoting  consumer  advisors  deemed  to 
be  knowledgeable  in  nutrition  and  food. 
The  board  may  recommend  to  the 
Secretary  qualified  individuals  to  serve 
as  consumer  advisors. 

§1260.137  Term  of  office. 

The  members  of  the  Board  and  their 
alternates  shall  serve  for  terms  of  three 
years,  except  members  of  the  initial 
Board  shall  serve,  proportionately,  for 
terms  of  one,  two  and  three  years.  Each 
member  and  alternate  member  shall 
continue  to  serve  until  his  or  her 
successor  is  selected  and  has  accepted. 
No  member  or  alternate  member  shall 
serve  more  than  six  consecutive  years: 
Provided,  That  those  members  and 
alternate  members  serving  the  initial 
terms  of  one  or  two  years  are  eligible  to 
serve  two  additional  consecutive  terms. 

§  1260.138  Nominations. 

All  nominations  to  the  Beef  Board 
authorized  under  §  1260.136  shall  be 
made  in  the  following  manner: 

(a)  Within  90  days  of  the 
announcement  of  approval  of  this  Order, 
or  a  longer  period  if  so  prescribed  by  the 
Department,  at  least  two  nominations 
shall  be  obtained  by  the  Department  for 
each  member  and  each  alternate 
member  to  be  appointed  for  each 
geographic  area  as  specified  in 
paragraph  (d)  of  this  section. 
Nominations  shall  be  submitted  by 
eligible  organizations  certified  pursuant 
to  §  1260.176:  Provided,  That  if  there  is 
no  eligible  organization  certified  for  a 
geographic  area,  or  if  the  Department 
determines  that  a  substantial  number  of 
producers  are  not  members  of,  or  their 
interests  are  not  represented  by,  any 
such  eligible  organization,  then 
nomination  shall  be  submitted  in  a 
manner  authorized  by  the  Department; 

(b)  After  the  establishment  of  the 
initial  Board,  the  Department  shall 
announce  within  the  affected  geographic 
area  or  areas  that  a  vacancy  does  or 
will  exist.  Nominations  for  Board 
members  and  alternates  shall  be 
submitted  by  eligible  organizations  to 
the  Department  not  less  than  60  days 
prior  to  the  expiration  of  the  terms  of  the 
members  and  alternates  whose  terms 
are  expiring; 

(c)  Where  there  is  more  than  one 
eligible  organization  within  a  geographic 
area,  a  caucus  shall  be  held  for  the 
purpose  of  jointly  nominating  at  least 
two  producers  for  each  members  and  for 
each  alternate  member  to  be  appointed. 
If  agreement  on  a  joint  nomination  is  not 


reached,  or  if  any  organization  does  not 
agree  with  the  nomination,  such  eligible 
organization(s)  may  submit  to  the 
Department  nomination(s)  for  each 
appointment  to  be  made. 

(d)  For  purposes  of  nominating 
members  and  their  alternates  to  the 
Board,  the  United  States  shall  be 
divided  into  geographic  areas.  The 
number  of  Board  members  from  each 
geographic  area  shall  reflect  as  nearly 
as  practicable  the  number  of  cattle  in 
each  geographic  area  proportionate  to 
the  total  number  of  cattle  in  the  United 
States.  Provided,  however,  That  each 
designated  geographic  area  shall  be 
entitled  to  at  least  one  member  on  the 
Board  and  one  alternate  member; 

(e)  The  initial  geographic  areas  and 
the  number  of  members  and  alternates 
on  the  Beef  Board  from  each  area  shall 
be:  Alabama  1,  Arizona  1,  Arkansas  1, 
California  2,  Colorado  2,  Florida  1, 
Georgia  1,  Idaho  1,  Illinois  1,  Indiana  1, 
Iowa  3,  Kansas  3,  Kentucky  1,  Louisiana 
1.  Michigan  1,  Minnesota  2,  Mississippi 
1.  Missouri  3,  Montana  1,  Nebraska  3. 
New  Mexico  1,  New  York  1,  North 
Carolina  1,  North  Dakota  1,  Ohio  1, 
Oklahoma  2,  Oregon  1,  Pennsylvania  1. 
South  Carolina  1.  South  Dakota  2, 
Tennessee  1.  Texas  6,  Utah  1.  Virginia  1, 
West  Viginia  1,  Wisconsin  2.  Wyoming 
1.  Additional  geographic  areas, 
comprised  of  combined  States,  shall  be: 
Nevada-Hawaii  1,  Washington-Alaska 
1,  Maryland-Delaware-New  Jersey- 
District  of  Columbia  1,  Maine-Vermont- 
New  Hampshire-Massachusetts-Rhode 
lsland-Connecticut  1;  and 

(f)  After  the  establishment  of  the  . 
Board,  the  geographic  areas  and 
apportionment  of  members  and 
alternates  provided  for  in  paragraphs  (d) 
and  (e)  of  this  section  shall  be  reviewed 
periodically,  and  at  least  every  five 
years.  The  Board  shall  redefine  the 
geographic  areas  and  reapportion  the 
membership  of  the  Board,  with  approval 
of  the  Department,  if  it  finds  that  the 
existing  geographic  areas  are  not 
properly  represented  in  proportion  to 
cattle  numbers:  Provided,  That  each 
such  area  shall  be  represented  by  at 
least  one  Board  member. 

§  1260.139  Appointment  of  members  and 
alternates. 

From  the  nominations  made  pursuant 
to  §§  1260.136  and  1260.138,  the 
Secretary  shall  appoint  the  members  of 
the  Board  and  an  alternate  for  each 
member  on  the  basis  of  the 
representation  provided  for  in 
§§  1260.136, 1260.137,  and  1260.138. 

§  1260.140  Acceptance. 

Any  nominee  appointed  to  be  a 
member  or  a  alternate  member  of  the 
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Board  shall  notify  the  Department  of  his 
or  her  acceptance  in  writing. 

§  1260.141  Vacancies. 

To  fill  any  vacancies  occasioned  by 
the  death,  removal,  or  resignation  of  any 
member  or  alternate  member  of  the 
Board,  a  successor  for  the  unexpired 
term  of  such  member  or  alternate 
member  of  the  Board  shall  be  nominated 
and  appointed  in  a  manner  specified  in  . 
§§  1260.136,  1260.137, 1260.138, 1260.139 
and  1260.140,  except  that  replacement  of 
a  Board  member  or  alternate  with  an 
unexpired  term  of  less  than  six  months 
is  not  necessary. 

§  1260.142  Alternate  members. 

An  alternate  member  of  the  Board, 
during  the  absense  of  the  member  for 
whom  he  or  she  is  the  alternate,  shall 
act  in  the  place  and  stead  of  such 
member  at  Board  meetings  and  perform 
such  other  duties  as  assigned.  In  the 
event  of  the  death,  removal,  or 
resignation  of  a  member,  the  alternate 
shall  act  for  him  or  her  at  Board 
meetings  until  a  successor  for  such 
member  is  appointed. 

§  1260.143  Procedure. 

(a)  A  majority  of  the  members  of  the 
Board,  including  alternates  acting  for 
members  of  the  Board,  shall  constitute  a 
quorum,  and  any  action  of  the  Board 
shall  require  the  concurring  votes  of  at 
least  a  majority  of  those  present  and 
voting.  At  assembled  meetings  all  votes 
shall  be  cast  in  person. 

(b)  For  matters  which  dot  not  require 
deliberation  and  the  exchange  of  views, 
and  in  matters  of  an  emergency  nature 
when  there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Board,  the 
Board  may  also  take  action  upon  the 
concurring  votes  of  a  majority  of  its 
members  by  mail,  telegraph,  or 
telephone,  but  any  such  telephone  vote 
shall  be  confirmed  promptly  in  writing. 

§  1260.144  Compensation  and 
reimbursement. 

The  members  of  the  Board,  alternates, 
and  advisors  to  the  Board  shall  be 
reimbursed  for  necessary  and 
reasonable  expenses  incurred  by  them 
in  the  performance  of  their  duties  under 
this  subpart.  Members  of  the  Board  and 
alternates  shall  serve  without 
compensation. 

§  1260.145  Powers  of  the  Board. 

The  Board  shall  have  following 
powers:  (a)  To  supervise  the 
administration  of  this  subpart  in 
accordance  with  its  terms  and 
conditions;  (b)  To  make  rules  and 
regulations  to  effectuate  the  terms  and 
provisions  of  this  subpart;  (c)  To 
receive,  investigate,  and  report  to  the 


Department  complaints  of  violations  of 
the  provisions  of  this  subpart;  and  (d)  To 
recommend  to  the  Department 
amendments  to  this  subpart. 

§  1260.146  Duties  of  the  Board. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairman 
and  such  other  officers  as  may  be 
necessary,  to  select  committees  and 
subcommittees  of  Board  members,  and 
to  adopt  such  rules  for  the  conduct  of  its 
business  as  it  may  deem  avisable.  The 
Board  also  may  establish  advisory 
groups  of  persons  other  than  Board 
members; 

(b)  To  appoint  from  its  members  an 
Excecutive  Committee,  consisting  of  11 
members,  and  to  delegate  to  the 
Committee  authority  to  employ  a  staff 
and  administer  the  terms  and  provisions 
of  this  subpart  under  the  direction  of  the 
Beef  Board  and  within  the  policies 
determined  by  the  Board.  For  purposes 
of  determining  the  membership  to  the 
Executive  Committee,  the  Board  shall, 
with  approval  of  the  Department,  divide 
the  United  States  into,  six.  seven  or 
eight  regions  on  the  basis  of  cattle 
population,  each  region  to  consist  of  one 
or  more  whole  states.  The  members  of 
the  Beef  Board  from  each  region  shall 
select  one  nominee  for  the  Executive 
Committee  from  among  themselves,  and 
such  nominee  shall  become  a  member  of 
the  Executive  Committee  upon 
confirmation  by  the  Beef  Board.  The 
remaining  members  of  the  Executive 
Committee  shall  be  selected  by  the  Beef 
Board  to  serve  as  at-large  members: 
Provided,  That  there  shall  be  no  more 
than  two  members  of  the  Executive 
Committee  from  a  region  at  any  time. 
Initially,  there  shall  be  eight  geographic 
regions  with  each  providing  one  member 
to  the  Executive  Committee.  In  addition, 
there  will  be  three  at-large  members  of 
the  Executive  Committee.  The  Beef 
Board  shall  periodically  review  the 
geographic  regions  and  may  increase  or 
decrease  the  number  of  regions  within 
the  limits  set  forth  above; 

(c)  To  develop  and  submit  to  the 
Department  plans  or  projects,  together 
with  the  Board's  recommendations  with 
respect  to  the  approval  thereof; 

(d)  To  prepare  and  submit  to  the 
Department  for  its  approval  budgets  on 
a  fiscal  period  basis  of  its  anticipated 
expenses  and  disbursements  in  the 
administration  of  this  subpart,  including 
probable  costs  of  each  research, 
information,  advertising,  promotion,  and 
developmental  plan  or  project.  The 
Board  shall  also  submit  informational 
copies  of  such  budgets  to  the  House 
Committee  on  Agriculture  and  the 


Senate  Committee  on  Agriculture. 
Nutrition  and  Forestry; 

(e)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Department,  with  appropriate 
contracting  parties,  including  State  beef 
promotion  entities,  for  the  development 
and  carrying  out  of  the  projects  and 
programs  of  the  Board  as  authorized  by 
§  1260.151,  and  for  the  payment  of  the 
costs  thereof  with  funds  accruing 
pursuant  to  the  administration  of  this 
subpart:  Provided,  That  nothing  in  this 
subpart  shall  preclude  the  Board  from 
conducting  projects  or  activities  on  its 
own  to  effectuate  the  intent  and 
purposes  of  the  Act.  Any  such  contract 
or  agreement  shall  also  provide  that 
such  contracting  parties  shall  develop 
and  submit  to  the  Board  a  plan  or 
project,  together  with  a  budget  or 
budgets  which  shall  show  the  estimated 
cost  to  be  incurred  for  such  plan  or 
project,  and  that  any  such  plan  or 
project  shall  become  effective  upon 
approval  by  the  Department.  Any  such 
contract  or  agreement  shall  also  require 
the  contracting  parties  to  keep  accurate 
records  of  all  of  their  activities  with 
respect  to  the  contract  or  agreement,  to 
make  periodic  reports  to  the  Board  of 
activities  carried  out,  to  identify  funds 
received  from  the  Beef  Board  and  not  to 
use  these  funds  to  finance  unrelated 
activities  of  the  contracting  party  or  its 
affiliated  organizations,  to  account  for 
funds  received  and  expended,  and  to 
report  to  the  Department  or  Board  as 
required.  The  Beef  Board  shall  endeavor 
to  provide  the  widest  possible 
dissemination  among  producers  of  any 
supply,  demand  or  other  economic 
information  or  analysis  if  such 
information  or  analysis  is  developed 
pursuant  to  such  contracts; 

(f)  To  maintain  books  and  records  and 
prepare  and  submit  reports  from  time  to 
time  to  the  Department  as  it  may 
prescribe  and  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it; 

(g)  To  periodically  prepare  and  make 
public  and  to  make  available  to 
producers  reports  of  activities  carried 
out  and  at  least  each  fiscal  period  to 
make  public  an  accounting  for  funds 
received  and  expended; 

(h)  To  cause  its  books  to  be  audited 
by  a  certified  public  accountant  at  least 
once  each  fiscal  period  and  at  such 
other  times  as  the  Department  may 
request  and  to  submit  a  copy  of  each 
such  audit  to  the  Department; 

(i)  To  give  the  Department  the  same 
notice  of  meetings  of  the  Board  as  is 
given  to  members  in  order  that 
Department  representatives  may  attend 
such  meetings;  and 
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(j)  To  submit  to  the  Department  such 
information  pertaining  to  this  subpart  as 
it  may  request. 

Research,  Information,  Education,  and 
Promotion 

§  1260.151  Research,  Information, 
education,  and  promotion. 

(a)  The  Beef  Board  shall  in  the  manner 
prescribed  in  §  1260.146  provide  for. 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of  plans 
or  projects  for  advertising,  promotion, 
education,  producer  information,  and 
consumer  information  with  respect  to 
the  use  of  cattle,  beef,  and  beef  products 
and  for  the  disbursement  of  necessary 
funds  for  such  purposes; 

(2)  The  establishment  and  carrying  on 
of  research,  market  development 
projects,  and  studies  with  respect  to  the 
production,  sale,  processing, 
distribution,  marketing,  or  utilization  of 
cattle,  beef,  and  beef  products  and  the 
creation  of  new  beef  products,  in 
accordance  with  section  7(b)  of  the  Act, 
to  the  end  that  the  production, 
marketing,  and  utilization  of  cattle,  beef, 
or  beef  products  may  be  encouraged, 
expanded,  improved,  or  made  more 
efficient  and/or  acceptable  and  the  data 
collected  by  such  activities  may  be 
disseminated,  and  for  the  disbursement 
of  necessary  funds  for  such  purposes; 
and 

(3)  The  development  and  expansion  of 
foreign  markets  and  uses  for  cattle,  beef, 
or  beef  products. 

(b)  Each  program  or  project 
authorized  under  paragraph  (a)  of  this 
section  shall  be  periodically  evaluated 
by  the  Board  to  insure  that  each  plan  or 
project  contributes  to  an  effective  and 
coordinated  program  of  research, 
information,  education,  and  promotion. 

If  the  Board  finds  that  a  program  or 
project  does  not  further  the  purposes  of 
the  Act.  then  the  Board  shall  terminate 
such  program  or  project. 

(c)  No  reference  to  a  private  brand  or 
trade  name  shall  be  made  unless  the 
Department  determines  that  such 
reference  will  not  result  in  undue 
discrimination  against  the  cattle,  beef, 
or  beef  products  of  other  persons  in  the 
United  States.  No  such  advertising, 
consumer  education,  or  sales  promotion 
programs  shall  make  use  of  false  or 
misleading  claims  in  behalf  of  cattle, 
beef,  or  beef  products,  or  false  or 
misleading  statements  with  respect  to 
quality,  value,  or  use  of  any  competing 
product. 

State  Beef  Councils 

§  1260.156  Continuity. 

The  Beef  Board  shall,  with  the 
approval  of  the  Department,  annually 


allocate  for  use  during  the  next  fiscal 
year  by  a  State  beef  council,  beef  board, 
or  other  beef  promotion  entity  which 
makes  a  request  for  such  funds  and 
which  meets  the  qualifications  specified 
in  §  1260.157,  (a)  up  to  10  percent  of  net 
assessments  from  a  State,  or  (b)  up  to  an 
amount  equal  to  a  State  beef  promotion 
entity’s  collections  for  the  12  months 
preceding  approval  of  this  order: 
Provided,  That  during  the  first  year  the 
Beef  Board  may  estimate  the  net 
assessments  from  a  State  for  the 
purpose  of  funding  State  proposals 
under  (a)  of  this  section. 

§  1260.157  Qualifications. 

(a)  A  request  from  a  State  beef 
promotion  entity  for  funds  pursuant  to 

§  1260.156  shall  include  specific  plans  or 
projects  and  estimated  costs  of  activities 
for  which  the  funds  will  be  used,  in 
accordance  with  the  requirements  of 
§  1260.146(e)  and  §  1260.151.  The 
contract  or  agreement  for  such  funds 
shall  provide  that  the  State  promotion 
entity  shall  keep  accurate  records  of  all 
activities  with  respect  to  the  contract  or 
agreement  and  make  periodic  reports  to 
the  Board  of  activities  carried  out,  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Board  or  the  Department  may  require. 

(b)  To  qualify  for  the  receipt  of  funds 
pursuant  to  §  1260.156,  a  State  beef 
board,  beef  council,  or  other  beef 
promotion  entity  shall  (1)  be  organized 
pursuant  to  legislative  authority  within 
the  State  or  be  organized  by  State 
charter,  (2)  have  goals  and  purposes 
complementary  to  the  goals  and 
purposes  of  the  Act,  and  (3)  demonstrate 
ability  to  provide  research,  information, 
education,  or  promotion  consistent  with 
the  Act  and  this  subpart.  In  no  event 
shall  more  than  one  such  entity  qualify 
within  a  State.  If  more  than  one  entity 
applies  for  qualification  within  a  State, 
the  Beef  Board  shall  choose,  subject  to 
the  approval  of  the  Department,  the  one 
most  qualified  to  fulfill  the  purposes  of 
the  Act  and  this  subpart. 

Expenses  and  Assessments 

§  1260.161  Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  as  the  Department  finds 
are  reasonable  and  likely  to  be  incurred 
by  the  Board  for  its  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart.  Such  expenses  shall  be  paid 
from  assessments  received  pursuant  to 
§  1260.162  and  other  funds  collected  by 
the  Board. 

(b)  The  Board  shall  reimburse  the 
Department,  from  producer  assessments, 


for  all  the  expenses  and  expenditures, 
excluding  salaries,  which  were  incurred 
by  the  Government  in  the  preparation  of 
an  original  order  and  the  conduct  of  the 
referendum  considering  its  approval. 

(c)  The  Board  shall  reimburse  the 
Department,  from  producer  assessments, 
for  administrative  costs,  including 
salaries,  which  are  incurred  by  the 
Government  which  respect  to  this 
subpart. 

§  1260.162  Assessments. 

(а)  Each  producer-seller,  upon  sale  or 
transfer  of  ownership  of  any  cattle, 
except  as  provided  below,  shall  pay  to 
the  producer-buyer  or  slaughterer 
thereof,  pursuant  to  regulations,  and 
such  producer-buyer  or  slaughterer  shall 
collect  from  the  producer-seller  an 
assessment  based  on  the  value  of  the 
cattle  involved  in  the  transaction  as 
follows: 

(1)  The  Beef  Board,  with  the  approval 
of  the  Department,  shall  set  the  amount 
of  assessment,  not  to  exceed  five-tenths 
of  1  percent  of  the  sale  price; 

(2)  The  assessment  rate  for  the  first 
two  years  shall  not  exceed  two-tenths  of 
1  percent  of  the  sale  price; 

(3)  In  the  event  that  no  sales 
transaction  occurs  at  the  point  of 
slaughter  or  other  transfer,  a  fair 
commercial  market  value  shall  be 
attributed  to  the  cattle  for  the  purpose  of 
determining  the  assessment; 

(4)  Cattle  slaughtered  for  his  own 
home  consumption  for  a  producer  who 
has  been  the  sole  owner  of  such  cattle 
shall  not  be  subject  to  assessments 
provided  in  this  subpart; 

(5)  In  order  that  assessments  be  based 
on  commercial  market  value  for  beef, 
the  Beef  Board  shali  pursuant  to 
procedures  established  in  the 
regulations,  insofar  as  practical,  exempt 
until  sold  for  slaughter  the  collection  of 
assessments  on  breeding  cattle  and  on 
cattle  used  for  commercial  milk 
production  having  a  breeding  or 
production  value  significantly  above  the 
commercial  market  value  in  the 
slaughter  market  chain. 

(б)  Each  slaughterer  shall  remit 
assessment(s)  collected  to  the  Beef 
Board  at  such  times  and  in  such  manner 
as  prescribed  by  regulations,  including 
any  assessment(s)  due  at  time  of 
slaughter  on  cattle  of  his  own 
production; 

(7)  Failure  of  the  slaughterer  to  collect 
the  assessment  on  each  animal  shall  not 
relieve  the  slaughterer  of  his  obligation 
to  remit  the  assessment  to  the  Beef 
Board  as  required  in  this  subpart; 

(8)  The  Beef  Board  may  collect 
directly  from  any  producer  any 
assessment(s)  which  he  collected  under 
the  provisions  of  this  subpart  or  which 
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were  otherwise  due  which  were  not 
passed  along  in  the  manner  set  forth  in 
this  subpart  due  to  the  loss  in  value  of 
the  cattle  or  due  to  the  export  of  the 
cattle  or  due  to  other  reasons. 

(b)  The  Beef  Board  may  accumulate  a 
reasonable  reserve  of  approximately  the 
average  yearly  collections  to  maintain 
continuity  of  programs  and  fulfill  other 
obligations  and  expenses. 

(c)  The  Secretary  may  maintain  a  suit 
in  the  several  district  courts  of  the 
United  States  against  any  person  subject 
to  the  Order  for  the  collection  of  any 
assessment  due  pursuant  to  this  section. 

§  1260.163  Producer  refunds. 

Any  producer-seller  on  whose  cattle 
an  assessment  is  made  and  collected 
from  him  under  the  authority  of  the  Act 
shall  have  the  right  to  demand  and 
receive  from  the  Beef  Board  a  refund  of 
such  assessment  upon  submission  of 
proof  satisfactory  to  the  Board  that  the 
producer-seller  paid  the  assessment  for 
which  refund  is  sought.  Any  such 
demand  shall  be  made  by  such 
producer-seller  in  accordance  with 
regulations  and  on  a  form  prescribed  by 
the  Board  and  approved  by  the 
Department.  Such  demands  shall  be 
made  within  60  days  after  the  end  of  the 
month  in  which  the  transaction  occurred 
upon  which  the  refund  is  based.  Refund 
shall  be  made  by  the  Board  within  60 
days  after  the  demand  is  received 
therefor:  Provided,  That  no  producer 
shall  claim  or  receive  a  refund  of  any 
portion  of  an  assessment  which  he 
collected  from  other  producers. 

§  1260.164  Influencing  governmental 

action. 

No  funds  collected  by  the  Board  under 
this  subpart  or  any  other  funds  collected 
by  the  Board  shall  in  any  manner  be 
used  for  the  purpose  of  influencing 
governmental  policy  or  action  except  as 
provided  in  §  1260.185. 

Reports,  Books,  and  Records 

§  1260.171  Reports. 

Each  slaughterer  subject  to  this 
subpart  shall  be  required  to  report  to  the 
Beef  Board  periodically  such 
information  as  may  be  required  by 
regulations. 

§  1260.172  Books  and  records. 

Each  slaughterer  shall  maintain  and 
make  available  for  inspection  by  the 
Beef  Board  and  the  Department  such 
books  and  records  as  are  necessary  to 
carry  out  the  provisions  of  this  subpart 
and  the  regulations  issued  thereunder, 
including  such  records  as  are  necessary 
to  verify  any  reports  required.  Such 
records  shall  be  retained  for  at  least  two 


years  beyond  the  marketing  year  of  their 
applicability. 

§1260.173  Confidential  treatment. 

All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  under  §§  1260.171  and 
1260.172  and  all  information  obtained  by 
the  Beef  Board  pertaining  to  producer 
refunds  made  pursuant  to  §  1260.163 
shall  be  kept  confidential  by  the  Beef 
Board,  employees  of  the  Beef  Board, 
employees  of  the  Department,  and 
officers  and  employees  of  contracting 
parties,  and  only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart:  Provided,  however,  That 
nothing  in  this  subpart  shall  be  deemed 
to  prohibit  (a)  the  issuance  of  general 
statements  based  upon  the  reports  of  the 
number  of  persons  subject  to  this 
subpart  or  statistical  data  collected 
therefrom,  which  statements  do  not 
identify  the  information  furnished  by 
any  person,  (b)  the  publication  of 
general  statements  relating  to  refunds 
made  by  the  Beef  Board  during  any 
specific  period,  which  statements  do  not 
identify  any  person  to  whom  refunds  are 
made,  or  (c)  the  publication  by  direction 
of  the  Secretary  of  the  name  of  any 
person  violating  this  subpart,  together 
with  a  statement  of  the  particular 
provisions  violated  by  such  person. 

Certification  of  Organizations 

§  1260.176  Certification  of  organizations. 

(a)  Any  organization  that  represents 
producers  within  a  geographic  area 
designated  pursuant  to  §  1260.138  may 
request  the  Department  to  certify  its 
eligibility  to  represent  cattle  producers 
to  participate  in  nominating  menjbers 
and  alternate  members  to  represent 
such  geographic  area  on  the  Beef  Board. 
Such  eligibility  shall  be  based,  in 
addition  to  other  available  information, 
upon  a  factual  report  submitted  by  the 
organization  which  shall  contain 
information  deemed  relevant  and 
specified  by  the  Department  for  the 
making  of  such  determination,  including 
but  not  limited  to  the  following: 

(1)  Geographic  area  covered  by  the 
organization's  active  membership: 

(2)  Nature  and  size  of  the 
organization’s  active,  annual  dues- 
paying  membership,  proportion  of  total 
of  such  active  membership  accounted 
for  by  producers  of  cattle,  and  the 
volume  of  cattle  produced  by  the 
organization's  active  membership  in 


each  such  State  or  applicable  geographic 
area(s); 

(3)  The  extent  to  which  the  cattle 
producer  membership  of  such 
organization  is  represented  in  setting  the 
organization's  policies: 

(4)  Evidence  of  stability  and 
permanency  of  the  organization: 

(5)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

(6)  Functions  of  the  organization;  and 

(7)  The  organization’s  ability  and 
willingness  to  further  the  aims  and 
objectives  of  the  Act. 

(b)  The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its 
producer  membership  consists  of  a 
substantial  number  of  producers  who 
produce  a  substantial  volume  of  cattle  in 
the  geographic  area  subject  to  the 
provisions  of  this  subpart. 

(c)  The  Department  shall  certify  any 
organization  which  it  finds  to  be  eligible 
under  this  section  and  its  determination 
shall  be  final.  After  the  original 
certification  of  organizations,  the 
Department  will  require  recertification 
at  least  once  every  five  years,  and  may 
require  recertification  at  any  time. 

Miscellaneous 

§  1260.181  Patents,  copyrights, 
inventions,  and  publications. 

Any  patents,  copyrights,  inventions,  or 
publications  developed  through  the  use 
of  funds  collected  under  the  provisions 
of  this  subpart  shall  be  the  property  of 
the  U.S.  Government  as  represented  by 
the  Beef  Board,  and  shall,  along  with 
any  rents,  royalties,  residual  payments, 
or  other  income  from  the  rental,  sale, 
leasing,  franchising,  or  other  uses  of 
such  patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
cattle  industry.  Upon  termination  of  this 
subpart  §  1260.183  applies  to  determine 
disposition  of  all  such  property. 

§  1260.182  Suspension  and  termination. 

(a)  The  Secretary  shall,  whenever  he 
finds  that  this  subpart  or  any  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act, 
terminate  or  suspend  the  operation  of 
this  subpart  or  such  provision. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  10  percent  or 
more  of  the  number  of  cattle  producers 
voting  in  the  referendum  approving  this 
subpart,  to  determine  whether  cattle 
producers  favor  the  termination  or 
suspension  of  this  subpart,  and  the 
Secretary  shall  suspend  or  terminate 
such  subpart  six  months  after  he 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
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majority  of  the  producers  of  cattle 
voting  in  such  referendum  who,  during  a 
representative  period  determined  by  the 
Department,  have  been  engaged  in  the 
production  of  cattle  and  who  produced 
more  than  50  percent  of  the  volume  of 
the  cattle  produced  by  the  cattle 
producers  voting  in  the  referendum. 

§  1260.183  Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Beef  Board  shall 
recommend  not  more  than  five  of  its 
members  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Beef  Board.  Such  persons,  upon 
designation  by  the  Department,  shall 
become  trustees  of  all  of  the  funds  and 
property  then  in  the  possession  or  under 
control  of  the  Board,  including  claims  for 
any  funds  unpaid  or  property  not 
delivered  or  any  other  claim  existing  at 
the  time  of  such  termination. 

(b)  The  said  trustees  shall:  (1) 
continue  in  such  capacity  until 
discharged  by  the  Department;  (2)  carry 
out  the  obligations  of  the  Beef  Board 
under  any  contracts  or  agreements 
entered  into  by  it  pursuant  to 

§  1260.146(e);  (3)  from  time  to  time 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  of  the  trustees, 
to  such  person  as  the  Department  may 
direct;  and  (4)  upon  the  direction  of  the 
Department,  execute  such  assignments 
or  other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  the  Board 
or  the  trustees  pursuant  to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  trustees. 

(d)  Any  residual  funds  or  property  not 
required  to  defray  the  necessary 
expenses  of  liquidation  shall  be  turned 
over  to  the  Department  to  be  utilized,  to 
the  extent  practicable,  in  the  interest  of 
continuing  one  or  more  of  the  beef 
research  or  information  programs 
hitherto  authorized. 

§  1260.184  Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Department,  the  termination  of 
this  subpart  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendments  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder, 


(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  right  or 
remedies  of  the  United  States,  or  of  any 
person,  with  respect  to  any  such 
violation. 

§  1260.185  Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  an  organization  certified 
pursuant  to  Section  15  of  the  Act,  or  by 
any  interested  person  affected  by  the 
provisions  of  the  Act,  including  the 
Secretary. 

§  1260.186  Personal  liability. 

No  member,  alternate  member,  or 
employee  of  the  Beef  Board  shall  be  held 
personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
of  such  member,  alternate,  or  employee 
except  for  acts  of  dishonesty  or  willful 
misconduct. 

§  1260.187  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Copies  of  this  decision  may  be 
procured  from  Ralph  L.  Tapp,  Livestock. 
Poultry,  Grain,  and  Seed  Division, 
Agricultural  Marketing  Service,  Room 
2610,  South  Building,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250,  or  may  be  inspected  at  the 
Office  of  the  Hearing  Clerk,  Room  1077, 
South  Building,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  action  was  determined 
significant  under  the  Department’s 
criteria  for  implementing  Executive 
Order  12044.  The  impact  analysis  is 
incorporated  in  this  document. 

Signed  at  Washington.  D.C.,  on:  December 
11. 1979. 

Jerry  C.  Hill, 

Deputy  Assistant  Secretaiy  for  Marketing 
Services. 

[FR  Doc.  79-38278  Filed  12-13-79:  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Agricultural  Stabilization  and 
Conservation  Service 

Procedure  for  the  Conduct  of 
Referendums  in  Connection  with  Beef 
Research  and  Information  Order 

AGENCIES:  Agricultural  Marketing 
Service  and  Agricultural  Stabilization 
and  Conservation  Service. 

ACTION:  Notice  of  Cattle  Producers 
Referendum. 

SUMMARY:  This  document  announces  a 
referendum  among  cattle  producers  to 
determine  if  they  approve  a  Beef 
Research  and  Information  Order 
(“Order”)  issued  by  this  Department. 

The  final  Order  appears  elsewhere  in 
this  issue  of  the  Federal  Register.  This 
notice  pi  escribes  the  registration  and 
voting  periods  of  the  referendum.  It  also 
sets  forth  the  representative  period 
during  which  a  producer  must  have 
owned  cattle  in  the  United  States  in 
order  to  be  eligible  to  vote. 

DATES:  Registration  period — January  28 
through  February  6. 1930.  Voting 
period — February  19  through  February 
22. 1980.  Representative  period — 
January  1  through  December  31, 1979. 
EFFECTIVE  date:  December  14, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Cook,  202-447-7997. 

ADDRESS:  Emergency  and  Indemnity 
Programs  Divisions,  ASCS,  USDA, 
Washington,  D.C.  20013. 

SUPPLEMENTARY  INFORMATION:  The 
Order,  issued  pursuant  to  the  Beef 
Research  and  Information  Act  (“Act"), 
establishes  a  program  of  research  and 
information  for  cattle,  beef,  and  beef 
products.  The  regulations  for  conducting 
referendums  pursuant  to  the  Act  were 
published  in  the  Federal  Register  of  May 
17, 1977  (7  CFR  1260).  An  amendment  to 
the  regulations  was  published  in  the 
Federal  Register  on  December  7, 1979. 

As  required  by  Section  9  of  the  Act,  the 
Order  will  become  effective  only  if 
approved  by  cattle  producers  who  vote 
in  a  referendum.  For  approval  of  the 
Order,  ballots  must  be  cast  by  at  least 
50  percent  of  the  producers  registered  to 
vote  in  the  referendum  and  a  majority  of 
those  voting  must  favor  or  approve  the 
issuance  of  the  Order. 

Notice  is  hereby  given  of  a 
referendum  to  consider  the  Order  issued 
by  the  Secretary  of  Agriculture  on 
December  11, 1979.  The  registration 
period  will  be  January  28  through 
February  6, 1980.  The  voting  period  will 


be  February  19  through  22, 1980.  The 
representative  period  of  ownership  to 
determine  eligibility  of  producers  to 
register  and  vote  in  the  referendum  is 
January  1  through  December  31,  1979. 
Registration  and  voting  will  be 
conducted  through  local  offices  of  the 
Agricultural  Stabilization  and 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture. 

Issued  at  Washington.  D  C.  this  11th  day  of 
December  1979. 

Ray  Fitzgerald, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 

William  T.  Manley, 

Administrator.  Agricultural  Marketing 
Service. 

|FR  Doc  79-38279  Filed  12-13-79;  8:45  am| 
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